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TITLE  3— THE  PRESIDENT 

PROCLAMATION  2822 

Amendment  of  Regulations  Relating 
to  Migratory  Birds  and  Game  Mam¬ 
mals 

BY  THE  PRESIDENT  OF  THE  UNITED  STATES 
OF  AMERICA 
A  PROCLAMATION 

WHEREAS  the  Acting  Secretary  of  the 
Interior  has  adopted  and  has  submitted 
to  me  for  approval  the  following  amend¬ 
ment  of  the  regulations  relating  to 
migratory  birds  and  game  mammals  in¬ 
cluded  in  the  terms  of  the  Convention 
between  the  United  States  and  Great 
Britain  for  the  protection  of  migratory 
birds  concluded  August  16,  1916,  and 
the  Convention  between  the  United 
States  and  the  United  Mexican  States 
for  the  protection  of  migratory  birds 
and  certain  game  mammals  concluded 
February  7,  1936: 

Amendment  of  Migratory  Bird  Treaty 
Act  Regulations  Adopted  by  the 
Acting  Secretary  of  the  Interior 

By  virtue  of  and  pursuant  to  the 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755),  and  Reorganization 
Plan  II  (53  Stat.  1431),  I,  OSCAR  L. 
CHAPMAN,  Acting  Secretary  of  the  In¬ 
terior,  having  due  regard  to  the  zones 
of  temperature  and  to  the  distribution, 
abundance,  economic  value,  breeding 
habits,  and  times  and  lines  of  migratory 
flight  of  migratory  birds  designated  in 
the  Convention  between  the  United 
States  and  Great  Britain  for  the  pro¬ 
tection  of  migratory  birds,  concluded 
August  16,  1916,  and  the  Convention 
between  the  United  States  and  the 
United  Mexican  States  for  the  protec¬ 
tion  of  migratory  birds  and  game  mam¬ 
mals  concluded  February  7,  1936,  have 
determined  when,  to  what  extent,  and 
by  what  means  it  is  compatible  with  the 
terms  of  the  said  Act  and  conventions  to 
allow  the  hunting,  taking,  capture,  kill¬ 
ing,  possession,  sale,  purchase,  shipment, 
transportation,  carriage,  exportation, 
and  importation  of  such  birds  and  parts 
thereof,  and  in  accordance  with  such 
determination,  do  hereby  amend  the 
regulations  approved  by  Proclamation 
2801  of  July  29,  1948  (13  F.  R.  4414), 
as  amended  by  Proclamation  2821  of 
October  30,  1948  (13  F.  R.  6465),  by  ad¬ 


ding  at  the  end  of  §  1.4  thereof  the 
following: 

“ Provided ,  however,  (1)  that  in  the 
area  of  Minnesota  in  which  hunting  has 
been  prohibited  by  State  action  by  rea¬ 
son  of  emergency  fire-hazard  conditions, 
subject  to  all  other  provisions  of  this  sub¬ 
chapter,  the  open  season  specified  in  this 
section  for  migratory  waterfowl  in  that 
State  is  hereby  extended  for  such  area 
and  for  a  period  not  to  exceed  the  num¬ 
ber  of  days  during  which  hunting  has 
been  prohibited  by  State  action  but  in 
no  case  beyond  November  14,  1948;  and 
(2)  that  whenever  the  Director  of  the 
Fish  and  Wildlife  Service  shall  find  that 
emergency  State  action*  to  prevent  for¬ 
est  fires  has  resulted  in  the  shortening 
of  the  season  during  which  the  hunting 
of  any  migratory  game  bird  is  permitted 
in  any  extensive  area  and  that  a  compen¬ 
satory  extension  or  reopening  of  the 
hunting  season  for  such  birds  will  not 
result  in  a  diminution  of  the  abundance 
of  birds  to  any  greater  extent  than  that 
contemplated  for  the  original  hunting 
season,  the  hunting  season  for  the  birds 
so  affected  may,  subject  to  all  other  pro¬ 
visions  of  this  subchapter,  be  extended 
or  reopened  by  the  Director  upon  request 
of  the  chief  officer  of  the  agency  of  the 
State  exercising  administration  over 
wildlife  resources.  The  Director  of  the 
Fish  and  Wildlife  Service  shall  fix  the 
length  of  the  extended  or  reopened  sea¬ 
son,  which  in  no  event  shall  exceed  the 
number  of  days  during  which  hunting 
has  been  so  prohibited,  and  he  shall  pub¬ 
licly  announce  the  extended  or  reopened 
season.” 

This  amendment  shall  become  effective 
upon  its  publication  in  the  Federal 
Register  as  a  part  of  the  proclamation 
of  the  President  by  which  the  amend¬ 
ment  is  approved  and  proclaimed.  Com¬ 
pliance  with  the  provisions  of  section  4 
of  the  Administrative  Procedure  Act  (60 
Stat.  238;  5  U.  S.  C.  1003)  with  respect 
to  notice  and  effective  date  is  found  to  be 
contrary  to  the  public  interest  because  of 
the  emergency  conditions  which  the  pro¬ 
posed  amendment  is  designed  to  correct. 

IN  WITNESS  WHEREOF,  I  have  here¬ 
unto  subscribed  my  name  and  caused 
the  seal  of  the  Department  of  the  Inte¬ 
rior  to  be  affixed,  this  4th  day  of  Novem¬ 
ber,  1948. 

[ seal  1  Oscar  L.  Chapman, 

Acting  Secretary  of  the  Interior. 
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AND  WHEREAS  upon  consideration 
it  appears  that  approval  of  the  forego¬ 
ing  amendment  will  effectuate  the  pur- 


TITLE  7— AGRICULTURE 

Chapter  IX — Production  and  Market¬ 
ing  Administration  (Marketing 
Agreements  and  Orders) 

(Lemon  Reg.  298,  Arndt.  1J 

Part  953 — Lemons  Grown  in  California 
and  Arizona 

limitation  of  shipments 

Findings.  1.  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  53,  as  amended  (7  CFR,  Cum.  Supp., 
953.1  et  seq.;  13  F.  R.  766),  regulating 
the  handling  of  lemons  grown  in  the 
State  of  California  or  in  the  State  of 
Arizona,  effective  under  the  applicable 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  and 
upon  the  basis  of  the  recommendation 
and  information  submitted  by  the  Lemon 
Administrative  Committee,  established 
under  the  said  amended  marketing 
agreement  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  the  quantity  of 
such  lemons  which  may  be  handled,  as 
hereinafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

2.  It  is  hereby  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  public  rule-making  procedure 
(60  Stat.  237;  5  U.  S.  C.  1001  et  seq.)  be- 
ca  ise  the  time  intervening  between  the 
date  when  information  upon  which  this 
amendment  is  based  became  available 
and  the  time  when  this  amendment  must 
become  effective  in  order  to  effectuate  the 
declared  policy  of  the  Agricultural  Mar¬ 
keting  Agreement  Act  of  1937,  as 
amended,  is  insufficient,  and  this  amend¬ 
ment  relieves  restrictions  on  the  han¬ 
dling  of  lemons  grown  in  the  State  of 
California  or  in  the  State  of  Arizona. 


poses  of  the  aforesaid  Migratory  Bird 
Treaty  Act: 

NOW,  THEREFORE.  I.  HARRY  S. 
TRUMAN,  President  of  the  United  States 
of  America,  under  and  by  virtue  of  the 
authority  vested  in  me  by  section  3  of 
the  said  Migratory  Bird  Treaty  Act  of 
July  3,  1918,  do  hereby  approve  and 
proclaim  the  foregoing  amendment. 

IN  WITNESS  WHEREOF.  I  have  here¬ 
unto  set  my  hand  and  caused  the  seal 
of  the  United  States  of  America  to  be 
affixed. 

DONE  at  the  City  of  Washington  this 
5th  day  of  November  in  the  year  of 
our  Lord  nineteen  hundred  and 
[seal!  forty-eight,  and  of  the  Inde¬ 
pendence  of  the  United  States  of 
America  the  one  hundred  and  seventy- 
third. 

Harry  S.  Truman 

By  the  President: 

Robert  A.  Lovett, 

Acting  Secretary  of  State. 

(F.  R.  Doc.  48-9873:  Filed,  Nov.  8,  1948; 

6:14  p.  m.] 


Order,  as  amended.  The  provisions  in 
paragraph  (b)  (1)  of  5  953.405  (Lemon 
Regulation  298,  13  F.  R.  6370),  are  here¬ 
by  amended  to  read  as  follows : 

(1)  The  quantity  of  lemons  grown  in 
the  State  of  California  or  in  the  State  of 
Arizona  which  may  be  handled  during 
the  period  beginning  at  12:01  a.  ra., 
P.  s.  t.,  October  31,  1948,  and  ending  at 
12:01  a.  m.,  P.  s.  t..  November  7,  1948,  is 
hereby  fixed  as  follows: 

(i)  District  1:  260  carloads; 

(ii)  District  2:  Unlimited  movement. 

(48  Stat.  31,  as  amended;  7  U.  S.  C.  601 
et  seq.) 

Done  at  Washington,  D.  C.,  this  4th 
day  of  November  1948. 

IsealI  M.  W.  Baker, 

Acting  Director,  Fruit  and  Vege¬ 
table  Branch,  Production  and 
Marketing  Administration. 

|F.  R.  Doc.  48-9829;  Filed,  Nov.  8,  1948; 
9:43  a.  m.J 


|  Lemon  Reg.  299] 

Part  953 — Lemons  Grown  in  California 
and  Arizona 

limitation  of  shipments 

5  953.406  Lemon  Regulation  299 — 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and  Or¬ 
der  No.  53,  as  amended  (7  CFR,  Cum. 
Supp.,  953.1  et  seq.;  13  F.  R.  766),  regu¬ 
lating  the  handling  of  lemons  grown  in 
the  State  of  California  or  in  the  State  of 
Arizona,  effective  under  the  applicable 
provisions  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended, 
and  upon  the  basis  of  the  recommenda¬ 
tion  and  information  submitted  by  the 
Lemon  Administrative  Committee,  estab¬ 


lished  under  the  said  amended  marketing 
agreement  and  order,  and  upon  other 
available  information,  it  is  hereby  found 
that  the  limitation  of  the  quantity  of  such 
lemons  which  may  be  handled,  as  here¬ 
inafter  provided,  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1946  ed.  1001  et  seq.) 
because  the  time  intervening  between  the 
date  when  information  upon  which  this 
section  is  based  became  available  and  the 
time  when  this  section  mast  become  ef¬ 
fective  in  order  to  effectuate  the  declared 
policy  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended,  is 
insufficient,  and  a  reasonable  time  is  per¬ 
mitted,  under  the  circumstances,  for 
preparation  for  such  effective  date. 

(b)  Order.  (1)  The  quantity  of  lem¬ 
ons  grown  in  the  State  of  California  or 
in  the  State  of  Arizona  which  may  be 
handled  during  the  period  beginning  at 
12:01  a.  m.,  P.  s.  t.,  November  7,  1948  and 
ending  at  12:01  a.  m.,  P.  s.  t..  November 
14,  1948  is  hereby  fixed  as  follows: 

(1)  District  1:  245  carloads; 

(ii)  District  2:  5  carloads. 

(2)  The  prorate  base  of  each  handler 
who  has  made  application  therefor,  as 
provided  in  the  said  amended  marketing 
agreement  and  order,  is  hereby  fixed  in 
accordance  with  the  prorate  base  sched¬ 
ule  which  is  attached  hereto  and  made 
a  part  hereof  by  this  reference. 

(3)  As  used  in  this  section,  “handled,” 
“handler.”  “carloads,”  “prorate  base,” 
“District  1.”  and  “District  2“  shall  have 
the  same  meaning  as  is  given  to  each 
such  term  in  the  said  amended  market¬ 
ing  agreement  and  order.  (48  Stat.  31, 
as  amended;  7  U.  S.  C.  601  et  seq.) 

Done  at  Washington,  D.  C.,  this  4th 
day  of  November  1948. 

[sealI  M.  W.  Baker, 

Acting  Director,  Fruit  and  Vege¬ 
table  Branch,  Production  and 
Marketing  Administration. 

Prorate  Base  Schedule 
district  NO.  1 

Storage  Date:  October  31,  1948 

(12:01  a.  m.  Nov.  7,  1948,  to  12:01  a.  m. 
Nov.  21,  1948J 

Prorate  base 


Handler  ( percent ) 

Total  . . . 100.  000 

American  Fruit  Growers,  Inc., 

Corona _  .  223 

American  Fruit  Growers,  Inc.,  Ful¬ 
lerton _  .251 

American  Fruit  Growers,  Inc.,  Lind¬ 
say _ .  000 

American  Fruit  Growers,  Inc.,  Up¬ 
land _  .  155 

Hazeltlne  Packing  Co -  .  396 

Ventura  Coastal  Lemon  Co _  3.931 

Ventura  Pacific  Co _  2.  118 


Total  A.  F.  G .  7.  070 

Klink  Citrus  Association _  .  193 

Lemon  Cove  Association _ -  .008 
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RULES  AND  REGULATIONS 

•*  Prorate  Base  Schedule — Continued 


district  no.  1 — continued 

Prorate  base 


Handler  ( percent ) 

Glendora  Lemon  Growers  Associa¬ 
tion  _ _  2.  558 

La  Verne  Lemon  Association -  .610 

La  Habra  Citrus  Association,  The —  1.451 

Yorba  Linda  Citrus  Association,  The.  .  711 
Alta  Loma  Heights  Citrus  Associa¬ 
tion _ -  .602 

Etlwanda  Citrus  Fruit  Association _  .  179 

Mountain  View  Fruit  Association _  .415 

Old  Baldy  Citrus  Association _ _  .779 

Upland  Lemon  Growers  Association.  5.  181 

Central  Lemon  Association _  .690 

Irvine  Citrus  Association,  The _  .307 

Placentia  Mutual  Orange  Associa¬ 
tion _ _ _ _ —  .607 

Corona  Citrus  Association _  .  198 

Corona  Foothill  Lemon  Co _  1.691 

Jameson  Co _  .  550 

Arlington  Heights  Citrus  Co _  .  345 

College  Heights  Orange  and  Lemon 

Association _  3.415 

Chula  Vista  Citrus  Association,  The.  .  869 

El  Cajon  Valley  Citrus  Association..  .  062 

Escondido  Lemon  Association _  1.  366 

Fallbrook  Citrus  Association _  1.  158 

Lemon  Grove  Citrus  Association _ _  .  320 

San  Dimas  Lemon  Association _  2.  359 

Carpinterla  Lemon  Association _  3.  940 

Carpinterla  Mutual  Citrus  Associa¬ 
tion  _  3. 288 

Goleta  Lemon  Association _  4.  160 

Johnston  Fruit  Co _  5.  102 

North  Whittier  Heights  Citrus  Asso¬ 
ciation _ .  460 

San  Fernando  Heights  Lemon  Asso¬ 
ciation _  .  989 

San  Fernando  Lemon  Association...  .  124 

Sierra  Madre-Lamanda  Citrus  Asso¬ 
ciation _  1.433 

Tulare  County  Lemon  &  Grapefruit 

Association _  .  067 

Briggs  Lemon  Association _  2.  860 

Culbertson  Investment  Co _  1.357 

Culbertson  Lemon  Association _  1.  389 

Fillmore  Lemon  Association _  1. 107 

Oxnard  Citrus  Association  No.  1 _  8.  598 

Oxnard  Citrus  Association  No.  2 _  .  859 

Ranch  Sespe _  .749 

Santa  Paula  Citrus  Fruit  Associa¬ 
tion  _  2. 924 

Satlcoy  Lemon  Association _  6.  746 

Seaboard  Lemon  Association _  4.  409 

Somis  Lemon  Association _  4.  288 

Ventura  Citrus  Association _  1.  873 

Llmonelra  Co _  1.  751 

Teague-McKevett  Association _  .  754 

East  Whittier  Citrus  Association _  .  278 

LefTlngwell  Rancho  Lemon  Associa¬ 
tion  _  .  578 

Murphy  Ranch  Co _ 1.095 

Whittier  Citrus  Association _  .203 

Whittier  Select  Citrus  Association..  .272 


Total  C.  F.  G.  E. .  87. 195 


Chula  Vista  Mutual  Lemon  Associa¬ 
tion  _  .  680 

Escondido  Co-op.  Citrus  Association.  .  129 

Index  Mutual  Association _  .  153 

La  Verne  Co-op.  Citrus  Association..  1.  747 

Orange  Co-op.  Citrus  Association _  .  024 

Ventura  County  Orange  and  Lemon 

Association _ _  1.913 

Whltller  Mutual  Orange  and  Lemon 
Association _ .  174 


Total  M.  O.  D . .  4.  820 


California  Citrus  Groves.  Inc.,  Ltd..  .000 

Dunning.  Wm.  A _ -  .000 

El  Rio  Lemon  Co _  .031 

Evans  Bros.  Packing  Co _  .000 

Flint.  Arthur  E . -  .000 


district  no.  l — continued 

Prorate  base 


Handler  ( percent ) 

Harding  &  Leggett -  0. 170 

Johnson,  Fred - .000 

Lorbeer,  Carroll  W.  C _  .068 

MacDonald,  Hugh  J -  .015 

Orange  Belt  Fruit  Distributors _  .387 

Relmers,  Don  H _  .024 

San  Antonio  Orchard  Co _  .  123 

Sentinel  Butte  Corp -  .000 

Zanlnovich  Bros.,  Inc -  .097 


Total  Independents _  .915 

district  no.  x 

Total  _ 100.000 

Consolidated  Citrus  Growers _  12. 003 

Phoenix  Citrus  Packing  Co _  .000 


Total  A.  F.  G .  12.003 


Arizona  Citrus  Growers _  18.  269 

Desert  Citrus  Growers  Co _  12.811 

Mesa  Citrus  Growers _  4.946 

Tempe  Citrus  Growers _  2.  094 


Total  C.  F.  G.  E. .  38. 120 


Leppla  Henry  Produce  Co _  18.  867 

Pioneer  Fruit  Co _  9.  813 


Total  M.  O.  D .  26.  480 


Morris  Brothers -  23.  397 


Total  Independents _  23.  397 


(F.  R.  Doc.  48-9828;  Filed,  Nov.  6,  1948; 
9:43  a.  m.J 


TITLE  8 — ALIENS  AND 
NATIONALITY 

Chapter  I — Immigration  and  Natu¬ 
ralization  Service,  Department  of 
Justice 

Subchapter  B— — Immigration  Regulations 

Part  110 — Primary  Inspection  and 
Detention 

Part  121 — Treaty  Traders 
aliens  coming  to  the  united  states 

AS  TREATY  TRADERS 

October  19,  1948. 

Reference  is  made  to  the  notice  of  pro- 
poseci  rule  making  which  was  published 
in  the  Federal  Register  dated  August  21, 
1948  (13  F.  R.  4875),  pursuant  to  section 
4  of  the  Administrative  Procedure  Act 
(60  Stat.  238;  5  U.  S.  C.  1003)  and  in 
which  there  were  stated  in  full  the  terms 
of  proposed  rules  (8  CFR,  Parts  110  and 
121)  relating  to  aliens  coming  to  the 
United  States  as  treaty  traders.  Repre¬ 
sentations  which  have  been  received  con¬ 
cerning  the  proposal  have  been  con¬ 
sidered. 

The  rules  as  stated  in  the  said  notice 
of  proposed  rule  making  are  hereby 
adopted  without  change  and  shall  be¬ 
come  effective  on  the  thirty-first  day 
after  their  publication  with  this  order  in 
the  Federal  Register. 

The  basis  for  the  issuance  of  these 
rules  is  a  determination  that  it  will  be 
advantageous  to  the  Government  and  to 
persons  concerned  to  define  fully  the 
conditions  under  which  treaty  traders 


may  enter,  and  remain  temporarily  in, 
the  United  States.  The  general  purpose 
of  these  rules  is  to  make  available  to  in¬ 
terested  persons  a  comprehensive  state¬ 
ment  of  the  requirements  for  temporary 
admission  to  the  United  States  of  treaty 
traders. 

SUBPART  A — SUBSTANTIVE  PROVISIONS 

Sec. 

121.1  Definitions. 

121.2  Time  for  which  admitted. 

121.3  Conditions  of  admission. 

121.4  Extension  of  st^;  period  of  time; 

conditions.  w 

121.5  Arrest  and  deportation. 

121.6  Effect  of  prior  regulations. 

SUBPART  B — PROCEDURAL  AND  OTHER 
NONSUBSTANTIVE  PROVISIONS 

121.11  Authority  to  admit. 

121.12  Extension  of  stay;  procedure. 

121.13  Investigation. 

Authority:  §§  121.1  to  121.13  Issued  under 
sec.  23,  39  Stat.  892,  sec.  24,  43  Stat.  166,  sec. 
37  (a),  54  Stat.  675,  sec.  1.  54  Stat.  1238;  8 
U.  S.  C.  102,  222,  458;  8  CFR  90.1.  Si  121.1 
to  121.13  Interpret  and  apply  sec.  3  (6),  43 
Stat.  154,  47  Stat.  607,  secs.  14,  15.  43  Stat. 
162,  sec.  23.  43  Stat.  165,  sec.  35.  54  Stat.  075; 
8  U.  S.  C.  203,  214,  215,  221,  456. 

Cross  Reference:  For  consular  procedure 
with  respect  to  traders,  see  22  CFR  Part  01. 
particularly  $9  61,140-61.144. 

SUBPART  A — SUBSTANTIVE  PROVISIONS 

S  121.1  Definitions.  As  used  in  this 
part,  the  term: 

(a)  ‘‘Trader”  means  an  alien  who  is 
admitted  to  the  United  States  under  the 
provisions  of  section  3  (6)  of  the  Immi¬ 
gration  Act  of  1924,  as  amended,  solely 
to  carry  on  trade,  in  his  own  behalf  or 
as  an  agent  of  a  foreign  firm  or  corpo¬ 
ration  engaged  in  trade,  which  is  prin¬ 
cipally  between  the  United  States  and 
the  foreign  state  of  which  he  is  a  citizen 
or  subject  under  and  in  pursuance  of  an 
existing  treaty  of  commerce  and  naviga¬ 
tion  between  the  United  States  and  the 
country  of  which  he  is  a  citizen  or 
subject. 

(b)  “Dependent”  means  the  alien  wife 
of  a  trader  or  his  alien  unmarried  child 
under  21  years  of  age,  who  is  admitted 
to  the  United  States  under  the  provisions 
of  the  said  section  3  (6)  and  who  is  ac¬ 
companying  the  trader  to  the  United 
States  or  is  following  to  join  him  in  the 
United  States.  A  dependent  need  not  be 
of  the  same  nationality  as  the  trader 
whose  dependent  he  is. 

(c)  “District  director”  includes  offi¬ 
cers  and  employees  who  are  under  the 
supervision  of  the  district  director  and 
whom  he  may  direct  to  assist  him  in  per¬ 
forming  his  duties  and  exercising  his 
authority  under  this  part. 

§  121.2  Time  for  which  admitted.  The 
time  for  which  a  trader  or  dependent 
may  be  admitted  to  the  United  States 
shall  be  fixed  by  date  and  shall  be  what¬ 
ever  period  is  appropriate  to  accomplish 
the  purpose  of  his  temporary  stay  in  the 
United  States:  Provided: 

(a)  That  the  period  shall  not  in  any 
case  exceed  one  year;  and 

(b)  That  the  period  shall  not  extend 
beyond  the  date  60  days  prior  to  the 
end  of  the  period  during  which  the 
trader  or  dependent  will  be  eligible  for 
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readmission  to  the  country  whence  he 
came  or  for  admission  to  seme  other  for¬ 
eign  country;  and 

(c)  That  the  period  shall  be  deemed 
not  to  exceed  the  time  during  which  the 
trader  or  dependent  continuea,to  fulfill 
all  of  the  conditions  of  admission  pre¬ 
scribed  in  §  121.3. 

5  121.3  Conditions  of  admission.  The 
conditions  under  which  an  alien  may  be 
admitted  to  the  United  States  as  a  trader 
or  dependent  shall  be  that  he: 

(a)  Agrees  that  while  in  the  United 
States  he  will  not  pursue  any  business  or 
employment  inconsistent  with  or  unnec¬ 
essary  to  the  carrying  on  of  business  as 
a  trader  not  specifically  authorized  by 
immigration  officials. 

<b)  Agrees  to  leave  the  United  States 
within  the  period  of  his  admission  or  any 
authorized  extension  thereof  and  estab¬ 
lishes  that  he  has  the  ability  to  leave. 

(c)  Establishes  that  he  is  not  subject 
to  exclusion  from  the  United  States  un¬ 
der  any  of  the  applicable  provisions  of 
the  immigration  laws  or  regulations.  (A 
trader  shall  not  be  subject  to  the  con¬ 
tract  labor  provisions  of  section  3  of  the 
Immigration  Act  of  1917  (39  Stat.  875; 
8  U.  S.  C.  136  (h) ).) 

(d)  Presents  whatever  document  or 
documents  are  required  by  the  applicable 
Executive  order  or  orders,  or  by  Part  176 
of  tills  chapter  or  any  other  applicable 
regulations  prescribing  the  documents  to 
be  presented  by  aliens  entering  the 
United  States  as  traders  cr  dependents, 
such  document  or  documents  to  include, 
where  required,  evidence  of  compliance 
with  all  applicable  provisions  of  Title  III 
of  the  Alien  Registration  Act,  1940  (54 
Stat.  673;  8  U.  S.  C.  451),  relating  to 
registration  and  fingerprinting.  Where 
a  passport  is  required,  it  must  be  valid 
for  at  least  60  days  longer  than  the  pe¬ 
riod  of  admission,  as  prescribed  in 
§  176.500  of  this  chapter. 

(e)  Furnishes  bond  on  Form  1-338  or 
Form  638  in  a  sum  of  not  less  than  $500 
to  insure  that  he  will  depart  from  the 
United  States  at  the  expiration  of  his 
specific  period  of  authorized  stay  or  upon 
failure  to  comply  with  the  conditions  un¬ 
der  which  admitted,  whichever  occurs 
first,  if  such  bond  is  required  by  an  officer 
in  charge  or  by  a  board  of  special  inquiry 
or  pursuant  to  an  order  entered  on  ap¬ 
peal  from  the  decision  of  such  board. 

(f)  Agrees  that  if  he  does  not  depart 
from  the  United  States  within  three 
months  after  admission  he  will  report 
his  address  to  the  Commissioner  and  will 
make  similar  reports  at  the  expiration 
of  each  following  three  months’  period 
for  as  long  as  he  remains  in 'the  United 
States,  such  reports  to  be  made  by  filing 
out  and  mailing  post  card  Form  AR^ll, 
which  is  obtainable  without  cost  at 
United  States  immigration  offices  and 
post  offices.  In  the  cases  of  children, 
such  reports  shall  be  made  by  parents  or 
guardians  in  accordance  with  the  appli¬ 
cable  provisions  of  Title  III  of  the  Alien 
Registration  Act,  1940. 

9  121.4  Extension  of  stay;  period  of 
time;  conditions.  After  an  alien  is  ad¬ 
mitted  to  the  United  States  as  a  trader 
or  dependent,  he  may  upon  proper  show¬ 
ing  be  granted  an  extension  or  exten¬ 


sions  of  the  period  of  his  admission,  sub¬ 
ject  to  all  of  the  following  conditions: 

(a)  All  extensions  shall  be  subject  to 
the  same  time  limitations  as  are  placed 
on  original  admissions  by  §  121.2;  and 

(b)  The  alien  shall  establish  that  he 
has  fulfilled,  and  agree  that  he  will  con¬ 
tinue  to  fulfill,  all  applicable  conditions 
of  admission  prescribed  by  §  121.3;  and 

(c)  The  district  director  having  juris¬ 
diction  may  in  his  discretion  require,  as 
a  condition  precedent  to  the  granting  of 
an  extension,  the  trader  or  dependent  to 
furnish  bond  or  to  continue  to  furnish 
bond  or  to  furnish  bond  in  greater  sum, 
on  the  form  and  containing  the  condi¬ 
tions  stated  in  9  121.3  (e). 

Cross  Referenci  :  For  procedure  for  ex¬ 
tension*  of  stay,  Including  authority  to  make 
decisions  on  applications  therefor,  see 
t  121.12. 

§  121.5  Arrest  and  deportation,  (a) 
An  alien  admitted  as  a  trader  or  depend¬ 
ent  shall  be  deemed  to  have  remained  in 
the  United  States  for  a  longer  time  than 
permitted  under  law  and  regulations 
within  the  meaning  of  section  14  of  the 
Immigration  Act  of  1924  if: 

(1)  He  remains  in  the  United  States 
after  the  expiration  of  the  time  for 
which  he  was  temporarily  admitted  or 
the  expiration  of  any  authorized  exten¬ 
sion  of  such  period;  or 

(2)  He  violates,  or  fails  or  ceases  to 
fulfill,  any  of  the  other  conditions  of  his 
admission  to  or  extended  stay  in  the 
United  States. 

(b)  Paragraph  (a)  of  this  section  shall 
include,  but  not  be  limited  to,  cases: 

(1)  In  which  the  treaty  on  which  the 
admission  was  based  is  terminated. 

<2)  In  which  any  dependent  who  is 
not  a  trader  in  his  or  her  own  right  re¬ 
mains  in  the  United  States  after  the 
trader  father  or  husband  has  remained 
in  the  United  States  for  a  longer  time 
than  permitted  under  this  part. 

(3)  In  which  the  dependent  is  a  wife 
who  is  not  a  trader  in  her  own  right  and 
her  marriage  to  her  trader  husband  is 
terminated  by  his  death  or  by  divorce. 

(4)  In  which  the  dependent  is  a  child 
who  is  not  a  trader  in  his  own  right  and 
he  becomes  married  or  reaches  or  passes 
the  age  of  21  years. 

(c)  An  alien  admitted  as  a  trader  or 
as  a  dependent  shall  be  subject  to  be¬ 
ing  taken  into  custody  and  made  the  sub¬ 
ject  of  further  proceedings  under  Part 
150,  Arrest  and  Deportation,  of  this 
chapter  if: 

(1)  He  remains  in  the  United  States 
for  a  longer  time  than  permitted,  as  de¬ 
fined  in  paragraphs  (a)  and  (b)  of  this 
section;  or 

(2)  He  is  found  to  have  been  at  the 
time  of  his  entry  as  a  trader  or  depend¬ 
ent  not  entitled  under  the  Immigration 
Act  of  1924  to  enter  the  United  States 
under  such  status. 

(d)  Notwithstanding  the  provisions  of 
paragraph  (c)  of  this  section,  any  alien 
who  is  subject  to  being  taken  into  cus¬ 
tody  under  that  paragraph  but  who  is 
about  to  depart  from  the  United  States 
may,  in  the  discretion  of  the  district  di¬ 
rector  having  jurisdiction,  be  permitted 
to  proceed  from  the  United  States. 

9  121.0  Effect  of  prior  regulation j. 
(a)  The  provisions  of  this  part  shall 


supersede  the  provisions  of  §§  110.27, 
110.28,  and  110.29  of  this  chapter  insofar 
as  they  relate  to  aliens  w’ho  enter  or  ap¬ 
ply  to  enter  the  United  States  as  traders 
or  dependents  after  this  part  becomes 
effective.  Section  110.34  of  this  chapter 
is  revoked. 

(b)  The  provisions  of  this  part  shall 
not  be  applied  in  the  cases  of  aliens  who 
are  in  the  United  States  in  the  status 
of  traders  or  dependents  at  the  time  this 
part  becomes  effective.  Regulations  in 
effect  at  the  time  of  the  admission  of 
such  aliens  shall  continue  to  be  appli¬ 
cable  to  their  cases. 

SUBPART  B — PROCEDURAL  AND  OTHER 
NONSUBSTANTIVE  PROVISIONS 

9  121.11  Authority  to  admit.  If  the 
examining  immigrant  inspector  is  satis¬ 
fied  beyond  a  doubt  that  an  alien  is  ad¬ 
missible  as  a  trader  or  dependent,  he  may 
admit  him  as  such.  If  the  examining 
immigrant  inspector  is  satisfied  that  an 
alien  would  be  admissible  as  a  trader  or 
dependent  provided  a  bond  should  be 
furnished  in  accordance  with  the  pro¬ 
visions  of  §  121.3  (e),  the  examining  im¬ 
migrant  inspector  may  refer  the  case  to 
the  officer  in  charge  of  the  port.  If  the 
officer  in  charge  concludes  that  the  alien 
would  be  admissible  provided  such  bond 
should  be  furnished,  the  officer  in  charge 
may  admit  the  alien  as  a  trader  or  de¬ 
pendent  upon  the  furnishing  of  such 
bond.  If  the  examining  immigrant  in¬ 
spector — or  the  officer  in  charge,  in 
any  bond  case  referred  to  him — is  not 
satisfied  that  the  alien  applying  for  ad¬ 
mission  to  the  United  States  as  a  trader 
or  dependent  is  admissible,  he  shall  hold 
the  alien  for  examination,  and  for  deci¬ 
sion  in  the  case,  by  a  board  of  special 
Inquiry.  The  bond  prescribed  in  9  121.3 

(e)  may  be  exacted  by  the  board  of  spe¬ 
cial  inquiry  as  a  condition  of  admission. 

§  121.12  Extension  of  stay;  procedure. 
(a)  A  trader  or  dependent  may  apply 
for  an  extension  of  the  period  of  his  tem¬ 
porary  admission.  Such  application 
shall  be  submitted  on  Form  1-539  ap¬ 
proximately  30  days  before  the  expira¬ 
tion  of  the  period  of  admission  or  pre¬ 
viously  authorized  extension  thereof,  to 
the  district  director  of  the  district  in 
which  the  applicant  is  engaged  in  trade 
or  staying  at  the  time  the  application 
is  submitted.  All  available  data  specified 
In  Form  1-539  shall  be  furnished  by  the 
applicant.  The  application  shall  be  ac¬ 
companied  by  the  applicant’s  passport, 
by  any  visitor’s  permit  (Form  257a  or 
1-94)  Issued  to  him,  and,  if  a  departure 
bond  Is  outstanding  in  his  case,  by  the 
consent  of  the  obligors  on  the  bond  agree¬ 
ing  to  the  proposed  extension  of  stay. 

(b)  After  making  such  inquiry  as  may 
be  necessary,  the  district  director  shall 
make  a  decision  on  the  application  and 
such  decision  shall  be  final,  (1)  except 
that  the  Commissioner  may  from  time  to 
time  require  certain  classes  of  cases  or 
Individual  cases  to  be  submitted  to  him 
for  review  or  for  decision;  and  <2)  except 
that,  if  the  applicant  has  gone  to  an¬ 
other  district  and  further  information 
from  him  is  needed,  the  district  director 
may  send  the  application  to  the  other 
district  for  final  action.  The  district  di¬ 
rector  shall  send  to  the  applicant  written 
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notice  of  the  decision,  accompanied  by 
any  passport  and  Form  257a  or  1-94  sub¬ 
mitted  with  the  application.  If  one  of 
those  forms  was  submitted  with  the  ap¬ 
plication  and  if  the  application  is 
granted,  such  notice  may  be  given  by 
placing  on  the  form  a  signed  endorse¬ 
ment.  which  shall  include  the  date 
through  which  the  stay  is  extended.  If 
the  application  is  denied,  the  district  di¬ 
rector  making  the  decision  shall  take  ap¬ 
propriate  action  with  a  view  to  enforcing 
the  alien’s  departure  or  removal  from  the 
United  States,  and  the  notice  to  the  alien 
of  the  denial  shall  include  advice  ps  to 
such  intended  action. 

(c)  As  soon  as  the  district  director 
notifies  a  trader  or  dependent  of  the  de¬ 
cision  on  an  application  for  extension 
of  stay,  the  district  director  shall  notify 
the  officer  in  charge  at  the  port  where 
the  trader  or  dependent  was  admitted  of 
the  terms  of  the  decision. 

(d)  If  the  period  of  admission  of  a 
trader  or  dependent  or  any  authorized 
extension  of  that  period  expires  and  the 
officer  in  charge  at  the  port  of  entry  has 
not  received  a  notice  under  paragraph 
(c)  of  this  section  or  under  §  121.13  (b) 
or  has  not  ascertained  and  cannot  ascer¬ 
tain  that  the  trader  or  dependent  has  de¬ 
parted  from  the  United  States,  such  of¬ 
ficer  shall  report  the  facts  to  the  district 
director  of  the  district  in  which  the  alien 
is  believed  to  be  engaged  in  trade  or  stay¬ 
ing  or  shall  take  any  other  action  neces¬ 
sary  to  insure  that  the  trader  or  depend¬ 
ent  either  departs  or  is  removed  from  the 
United  States. 

5  121.13  Investigation,  (a)  The  dis¬ 
trict  director  of  the  district  in  which 
traders  or  dependents  are  engaged  in 
trade  or  are  staying  shall  Investigate 
their  cases  to  ascertain  whether  they  are 
complying  with  the  conditions  of  their 
admission. 

(b)  Any  action  which  is  taken  in  a  dis¬ 
trict  other  than  the  one  where  the  ad¬ 
mission  occurred  and  which  has  for  its 
purpose  the  effecting  of  the  departure  or 
the  removal  of  the  alien  from  the  United 
States  shall  be  promptly  reported  to  the 
officer  in  charge  of  the  port  where  the 
alien  was  admitted. 

John  P.  Boyd, 

Acting  Commissioner  of 
Immigration  and  Naturalization. 

Approved:  October  30, 1948. 

Tom  C.  Clark. 

Attorney  General. 

(F.  R.  Doc.  48-9743;  Filed,  Nov.  5.  1948; 

8:59  a.  m.| 

TITLE  14 — CIVIL  AVIATION 

Chapter  I — Civil  Aeronautics  Board 

| Civil  Air  Reg..  Amdt.  41-2) 

Part  41 — Certification  and  Operation 

Rules  for  Scheduled  Air  Carrier  Op¬ 
erations  Outside  Continental  Limits 

of  the  United  States 

EXTENSION  OF  TERMINATION  DATE  OF  ALAS¬ 
KAN  AIR  CARRIER  OPERATING  CERTIFICATES 

Adopted  by  the  Civil  Aeronautics 
Board  at  its  office  in  Washington.  D.  C., 
on  the  29th  day  of  October  1948. 


The  provisions  of  S  41.000.  which  au¬ 
thorize  the  Administrator  to  deviate 
from  any  specific  requirement  of  Part  41 
for  a  particular  operation  or  class  of 
operations  within  the  Territory  of  Alaska, 
expire  October  31,  1948. 

Considerable  study  has  been  given  to 
alleviating  scheduled  air  carrier  opera¬ 
tional  problems  for  those  operations  con¬ 
ducted  wholly  within  the  Territory  of 
Alaska.  The  Board  has  considered  pro¬ 
mulgating  a  new  part  of  the  Civil  Air 
Regulations  solely  for  such  operations. 
It  has  also  considered  authorizing  such 
operations  to  be  conducted  under  the 
provisions  of  Part  42,  in  view  of  the  fact 
that  many  certificated  air  carrier  opera¬ 
tions  wholly  within  Alaska  are  of  an 
irregular  nature,  and  the  conditions  un¬ 
der  which  these  operations  are  carried 
on  are  such  that  the  carriers  cannot 
comply  with  all  of  the  requirements  of 
Part  41. 

Acting  under  the  provisions  of  §  41.000, 
with  the  concurrence  of  the  Board,  the 
Administrator  has  authorized  the  air 
carriers  presently  unable  to  comply  fully 
with  the  requirements  of  Part  41' to  con¬ 
duct  their  operations  under  standards  of 
safety  comparable  to  those  now  required 
of  carriers  operating  under  present  Part 
42.  In  view  of  this  fact,  until  such  time 
as  new  requirements  for  irregular  air 
carriers  are  promulgated,  the  Board  be¬ 
lieves  that  an  indefinite  extension  of  the 
authority  contained  in  5  41.000  will  re¬ 
sult  in  a  level  of  safety  suitable  for  these 
operations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due  con¬ 
sideration  has  been  given  to  all  relevant 
matters  presented.  Since  this  amend¬ 
ment  imposes  no  additional  burden  on 
any  person,  it  may  be  made  effective 
without  prior  notice. 

In  consideration  of  the  foregoing  the 
Civil  Aeronautics  Board  hereby  amends 
Part  41  of  the  Civil  Air  Regulations  (14 
CFR,  Part  41,  as  amended)  effective 
November  1,  1948: 

By  amending  §  41.000  by  striking  the 
last  sentence  thereof,  to  wit: 

All  certificates  issued  under  the  au¬ 
thority  of  this  section  shall  terminate 
not  later  than  October  31,  1948. 

(Sec.  205  (a>.  52  Stat.  984;  49  U.  S.  C. 
425  (a)) 

By  the  Civil  Aeronautics  Board. 

r seal]  M.  C.  Mulligan. 

Secretary. 

[F.  R.  Doc.  48-9750;  Filed.  Nov.  3,  1948; 

9:00  a.  m.J 


TITLE  15— COMMERCE 

Chapter  III — Bureau  of  Foreign  and 
Domestic  Commerce,  Department 
of  Commerce 

1 3d.  Oen.  Rev.  of  Export  Regs..  Amdt.  15] 
Part  372 — General  Licenses 

SHIPMENTS  OF  LIMITED  VALUE  AND  RETURN 
OF  COMMODITIES 

Part  372,  “General  Licenses”,  is 
amended  in  the  following  particulars: 


$ 

1.  Section  372.10  Shipments  of  lim¬ 
ited  value  “ GLV ”  is  amended  by  adding 
to  paragraph  (b)  (1)  a  new  unnumbered 
subparagraph  to  read  as  follows: 

When  shipment  is  being  made  against 
a  validates  license,  shipment  of  the  same 
commodity  by  the  same  exporter  to  the 
same  importer  may  not  be  made  under 
general  license  GLV  on  the  same  export¬ 
ing  carrier. 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  September  22,  1948. 

2.  Section  372.20  Return  of  certain 
commodities  imported  into  the  United 
States  “GLR”  is  amended  by  adding 
thereto  a  new  paragraph  (e)  to  read  as 
follows: 

(e)  Commodities  on  which  customs 
duties  were  paid  upon  importation  into 
the  United  States  and  which  upon  ex¬ 
portation  in  accordance  with  the  pro¬ 
visions  of  section  313  of  the  Tariff  Act 
of  1930,  as  amended,1  entitle  the  exporter 
to  the  drawback  of  customs  duties  paid, 
may  be  exported  to  the  country  from 
which  imported:  Provided,  Such  com¬ 
modities  do  not  conform  to  sample  or 
specifications  and  are  in  the  same  condi¬ 
tion  in  which  imported. 

This  part  of  the  amendment  shall  be¬ 
come  effective  as  of  August  25,  1948. 

(Sec.  6.  54  Stat.  714,  55  Stat.  206.  56  Stat. 
463.  58  Stat.  671,  59  Stat.  270.  60  Stat. 
215,  61  Stat.  214,  61  Stat.  321;  Pub.  Law 
395,  80th  Cong.;  50  U.  S.  C.  App.  and 
Sup.  701,  702;  E.  O.  9630,  Sept.  27.  1945, 
10  F.  R.  12245;  E.  O.  9919,  Jan.  3.  1948.  13 
F.  R.  59) 

Dated:  November  1,  1948. 

Francis  McIntyre, 
Assistant  Director, 
Office  of  International  Trade. 

(F.  R.  Doc.  48-9740;  Filed,  Nov,  5,  1948, 
8:59  a.  m.] 


]3d  Gen.  Rev.  of  Export  Regs.,  Amdt.  P.  L.  81 

Part  399 — Positive  List  of  Commodities 
and  Related  Matters 

RAW  HIDES  AND  SKINS,  EXCEPT  FURS 

Section  399.1  Appendix  A — Positive 
List  of  Commodities  is  amended  by  add¬ 
ing  to  the  Positive  List  the  following 
commodities: 


1  46  Stat.  694,  19  U.  3.  C.  1313.  “Upon  the 
exportation  of  merchandise  not  conforming 
to  sample  or  specifications  upon  which  duties 
have  been  paid  and  which  have  been  entered 
or  withdrawn  for  consumption  and.  within 
thirty  days  after  release  from  customs  cus¬ 
tody,  returned  to  customs  custody  for  expor¬ 
tation,  the  full  amount  of  the  duties  paid 
upon  such  merchandise  shall  be  refunded  as 
drawback,  less  one  per  centum  of  such 
duties." 


Saturday,  November  6, 1948 
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pept.  of 
Comm. 
Sc  hod. 

B  No. 

Commodity 

Unit 

Processing 
code  and 
related 
coin  mod  it  y 
group 

X 

value 

limits 

i'2im'2 

Hides  and  skins,  raw,  except  furs: 
t'nif  skm',  dn  . . . 

Piece . 

LEAT  1 

ton 

020004 

Calf  skins,  wet  (incljide  slunk  skins) _ ..... _ _ _ 

lf.at  1 

100 

020702 

Kit)  skins,  drv . m. _ _ _ _ ’.. _ _ _ _ ... 

....  dot . 

LEAT  1 

100 

020704 

....  do . 

LEAT  I 

100 

Shipments  of  any  of  the  above  commodi¬ 
ties  removed  from  general  license  which 
were  on  dock,  on  lighter,  laden  aboard 
an  exporting  carrier,  or  in  transit  to  a 
port  of  exit  pursuant  to  an  actual  order 
for  export  prior  to  the  effective  date  of 
this  amendment  may  be  exported  under 
the  previous  general  license  provisions. 

(Sec.  6,  54  Stat.  714,  55  Stat.  206,  56 
Stat.  463,  58  Stat.  671,  59  Stat.  270.  60 
Stat.  215,  61  Stat.  214,  61  Stat.  321;  Pub. 
Law  395,  80th  Cong.;  50  U.  S.  C.  App.  and 
Sup.  701,  702;  E.  O.  9630,  Sept.  27,  1945, 
10  P.  R.  12245;  E.  O.  9919,  Jan.  3,  1948, 
13  P.  R.  59) 

This  amendment  shall  become  effective 
November  5,  1948. 


Dated:  October  29,  1948. 

Francis  McIntyre, 
Assistant  Director, 
Office  of  International  Trade. 

[P.  R.  Doc.  48  9738;  Filed,  Nov.  5,  1948; 
8:59  a.  m.] 


[3d  Gen.  Rev.  of  Export  Regs.,  Amdt.  P.  L.  9] 

Part  399 — Positive  List  of  Commodities 
and  Related  Matters 

STEEL  MILL  PRODUCTS 

Section  399.1  Appendix  A — Positive 
List  of  Commodities  is  amended  in  the 
following  particulars: 

The  entry  on  the  Positive  List  for  con¬ 
crete  reinforcement  bars.  Schedule  B 
No.  602200,  is  amended  by  revising  the 
commodity  description  so  that  the  entry 
reads  as  follows: 


Dept,  of 
Comm, 
k'elied. 

1)  No. 

Commodity 

Unit 

Processing 

code  and 
related 
commodity 
group 

OLV 

dollar 

value 

limits 

(02200 

Steel  mill  products: 

Concrete  reinforcement  bars  (deformed  and  twisted  bars  only) 
(report  smooth  carbon  hot-rolled  bars  and  rods  to  be  used 
for  reinforcing  concrete  under  Schedule  B  Nos.  002100  and 
002J00). 

Lb . 

STEE 

100 

(Sec.  6,  54  Stat.  714,  55  Stat.  206.  56  Stat. 
463,  58'Stat.  671,  59  Stat.  270.  60  Stat. 
215,  61  Stat.  214,  61  Stat.  321;  Pub.  Law 
395,  80th  Cong.;  50  U.  S.  C.  App.  and  Sup. 
701,  702;  E.  O.  9630,  Sept.  27,  1945,  10 
P.  R.  12245;  E.  O.  9919.  Jan.  3,  1948,  13 
P.  R.  59) 

This  amendment  shall  become  effective 
November  12,  1948. 

Dated:  October  29,  1948. 

Francis  McIntyre, 
Assistant  Director, 
Office  of  International  Trade. 

[P.  R.  Doc.  48  9739;  Filed,  Nov.  5,  1948; 
8:59  a.  m.| 

TITLE  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Federal  Security  Agency 

Part  2 — Enforcement  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

EXEMPTION  OF  NEW  DRUGS  FOR 
INVESTIGATIONAL  USE 

Upon  notice  of  proposed  rule  making 
given  by  the  Federal  Security  Adminis¬ 
trator  in  the  Federal  Register  on  July 
14.  1948  (13  F.  R.  3972),  and  after  con¬ 
sideration  of  all  written  comments  sub¬ 
mitted  by  interested  parties  in  accord¬ 
ance  with  said  notice,  it  is,  by  virtue  of 
the  authority  vested  in  the  Federal  Se¬ 
curity  Administrator  by  the  provisions 


of  section  505  (i)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (52  Stat.  1052; 
21  U.  S.  C.  355  (i) ) :  It  is  ordered.  That 
the  regulations  (21  CFR,  Cum.  Supp., 
2.114)  exempting  certain  new  drugs  in¬ 
tended  solely  for  investigational  use 
from  the  provisions  of  section  505  (a) 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.  S.  C.  355  (a) )  be  amended 
to  read  as  follows: 

§  2.114  New  drugs:  exemptions  from 
section  505  (a),  (a)  Except  as  provided 
by  paragraph  (b)  of  this  section  a  ship¬ 
ment  or  other  delivery  of  a  new  drug 
shall  be  exempt  from  the  operation  of 
section  505  (a)  of  the  act  if  all  of  the 
following  conditions  are  complied  with: 

( 1 )  The  label  of  such  drugs  bears  the 
statement  “Caution :  New  drug — Limited 
by  Federal  law  to  investigational  use.” 

(2)  Such  shipment  or  delivery  is  made 
only  to,  and  solely  for  investigational  use 
by  or  under  the  direction  of,  an  expert 
qualified  by  scientific  training  and  ex¬ 
perience  to  investigate  the  safety  of  such 
drug. 

(3)  The  person  who  introduced  such 
shipment  or  delivery  into  interstate 
commerce  obtains,  prior  to  the  introduc¬ 
tion,  a  statement  signed  by  such  expert 
showing  that  he  has  adequate  facilities 
for  the  investigation  to  be  conducted  by 
him,  and  that  such  drug  will  be  used 
solely  by  him  or  under  his  direction  for 
the  investigation,  unless  and  until  an 
application  becomes  effective  with  re¬ 


spect  to  such  drug  under  section  505  of 
the  act.  This  subparagraph  shall  not 
apply  when  such  shipment  or  delivery  is 
made  to  an  agency  of  the  Government 
of  the  United  States  (including  the  Na¬ 
tional  Research  Council),  or  of  any  State 
or  municipality,  whose  official  functions 
involve  investigations  of  new  drugs  by 
such  experts. 

(4)  Such  person  keeps  the  statement 
referred  to  in  subparagraph  (3>  of  this 
paragraph,  and  complete  records  show¬ 
ing  the  date,  quantity,  and  batch  or  code 
mark  (if  any),  of  each  such  shipment 
and  delivery. 

(5)  Such  person  makes  all  records  and 
statements  referred  to  in  subparagraphs 
(3)  and  (4)  of  this  paragraph  available 
for  inspection  upon  the  request  of  any 
officer  or  employee  of  the  Agency  at  any 
reasonable  hour  until  3  years  after  the 
introduction  of  such  shipment  or  deliv¬ 
ery  into  interstate  commerce. 

(b)  A  shipment  or  other  delivery  of 
a  new  drug  which  is  being  imported  or 
offered  for  import  into  the  United  States 
shall  be  exempt  from  the  operation  of 
section  505  (a)  of  the  act  if  all  of  the 
following  conditions  are  complied  with: 

(1)  The  label  of  such  drug  bears  the 
statement  "Caution :  New  Drug — 
Limited  by  United  States  law  to  investi¬ 
gational  use.” 

(2)  The  importer  of  all  such  ship¬ 
ments  or  deliveries  is  an  agent  of  the 
foreign  exporter,  residing  in  the  United 
States,  or  the  operator  of  an  establish¬ 
ment  in  the  United  States  which  has 
facilities  for  regularly  investigating  the 
safety  of  such  drugs,  which  facilities 
are  manned  by  experts  qualified  by 
scientific  training  and  experience  to  con¬ 
duct  such  investigation. 

(3)  Such  operator  uses  such  drug 
solely  for  such  investigation  in  such  es¬ 
tablishment,  or  such  operator  or  agent 
otherwise  disposes  of  such  drug  only  to, 
and  solely  for  investigational  use  by  or 
under  the  direction  of,  such  an  expert 
other  than  one  in  such  establishment. 

(4)  Such  importer,  prior  to  disposing 
of  any  of  such  drug  to  such  an  expert, 
obtains  a  statement  signed  by  such  ex¬ 
pert  showing  that  he  has  adequate  fa¬ 
cilities  for  the  investigation  to  be  con¬ 
ducted  by  him,  and  that  such  drug  will 
be  used  solely  by  him  or  under  his  di¬ 
rection  for  the  investigation,  unless  and 
until  an  application  becomes  effective 
with  respect  to  such  drug  under  section 
505  of  the  act.  This  subparagraph  shall 
not  apply  to  any  shipment  or  delivery 
or  part  thereof  disposed  of  by  such  im¬ 
porter  to  an  agency  of  the  Government 
of  the  United  States  (including  the  Na¬ 
tional  Research  Council)  or  of  any  State 
or  municipality  whose  official  functions 
involve  investigations  of  new  drugs  by 
such  experts. 

<5)  Such  importer  keeps  the  statement 
referred  to  in  subparagraph  (4)  of  this 
paragraph  and  complete  records  show¬ 
ing  the  date,  quantity,  and  batch  or  code 
marks  (if  any),  of  each  such  shipment 
and  delivery  and  the  disposition  thereof. 

<6)  Such  importer  makes  all  state¬ 
ments  and  records  referred  to  in  sub- 
paragraphs  (4)  and  <5)  of  this  para¬ 
graph  available  for  inspection  upon  the 
request  of  any  officer  or  employee  of  the 
Agency  at  any  reasonable  hour  until  3 
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years  after  disposition  by  such  importer 
of  the  lot  of  such  drug  to  which  such 
statement  and  records  relate. 

(c)  An  exemption  under  paragraph 
fa)  or  (b)  of  this  section  shall  become 
void  ab  initio  if  any  record  or  statement 
required  by  such  paragraph  to  be  kept 
and  made  available  for  inspection  is  not 
kept  or  made  available  as  so  required. 

(d)  An  exemption  under  paragraph 
(a)  or  (b)  of  this  section  shall  expire 
with  respect  to  any  exempted  shipment 
or  delivery  or  part  thereof  which  has 
been  supplied  to  an  expert  who  has  signed 
the  statement  referred  to  in  paragraph 

(a)  (3)  or  (b)  (4),  of  this  section  and 
which  is  used  otherwise  than  in  accord¬ 
ance  with  such  signed  statement. 

(e)  An  exemption  under  paragraph 

(b)  of  this  section  shall  become  void  ab 
initio  if  the  exempted  shipment  or  de¬ 
livery  or  any  part  thereof  is  disposed  of 
otherwise  than  as  provided  by  subpara¬ 
graph  (3)  of  such  paragraph. 

(f )  No  exemption  under  paragraph  <b) 
of  this  section  shall  apply  to  any  ship¬ 
ment  or  delivery  to  such  importer  if  such 
importer,  within  3  years  prior  to  the 
offering  of  such  shipment  or  delivery  for 
import,  has  caused  an  exemption  to  be¬ 
come  void  as  provided  by  paragraph  (c) 
or  (e)  of  this  section.  (52  Stat.  1052; 
21  U.  S.  C.  355  (i) ) 

This  order  shall  become  effective  30 
days  after  publication  in  the  Federal 
Recister. 

Dated:  October  29,  1948. 

[ seal]  J.  Donald  Kingsley, 

Acting  Administrator. 

|F.  R.  Doc.  48  9733;  Filed,  Nov.  5,  1948; 
8:47  a.  m.) 

TITLE  24— -HOUSING  CREDIT 

Chapter  VIII — Office  of  the  Housing 
Expediter 

(Controlled  Housing  Rent  Reg.1  Amdt.  48] 

Part  825 — Rent  Regulations  Under  the 

Housing  and  Rent  Act  of  1947,  as 

Amended 

CONTROLLED  HOUSING  RENT  REGULATION 

The  Controlled  Housing  Rent  Regula¬ 
tion  (§§  825.1  to  825.12)  is  amended  in 
the  following  respects: 

1.  Schedule  B  is  amended  by  incorpo¬ 
rating  item  35  as  follows: 

35.  Provisions  relating  to  a  portion  of  the 
Longview  Defense-Rental  Area,  State  of 
Texas. 

Decontrol  based  upon  the  recommenda¬ 
tion  of  the  Local  Adiisory  Board.  The  ap¬ 
plication  of  the  Controlled  Housing  Rent 
Regulation  is  terminated  in  that  portion  of 
the  Longview.  Texas.  Defense-Rental  Area 
which  consists  of  the  campus  grounds  of 
the  LeTourneau  Technical  Institute  and 
which  is  more  particularly  described  as 
follows : 

Beginning  at  a  point  on  the  East  right-of- 
way  line  of  Mobberly  Avenue,  also  being 
State  Highway  No.  149,  said  point  being  a 
corner  of  tracts  1  &  2  of  the  Holloway  Sub- 
Division;  thence.  North  89  degrees  50  minutes 
East  1750'  to  a  12"  black  Jack  marked  “X” 
on  South  and  West.  The  16"  east  prong 


1  13  F.  R.  5706,  5788.  5783.  5337.  6245.  6283, 
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of  a  twin  hackberry  marked  “X”  on  the  East 
bears  West  8.3";  thence,  North  89  degrees  41 
minutes  East  711.1'  to  a  3"  iron  pipe  for 
corner.  Thence,  due  South  2,137'  to  a  3” 
Iron  pipe,  said  pipe  being  the  southeast  cor¬ 
ner  of  land  acquired  by  deed  from  Gregg 
County,  Texas;  thence,  continuing  South 
640.7'  to  the  most  southeasterly  corner  of  the 
tract  here  conveyed;  thence,  due  West  717.7' 
to  a  point;  thence,  North  86  degrees  45  min¬ 
utes  West  1587.9’  to  a  stake  for  corner  in  the 
East  right-of-way  line  of  old  State  Highway 
No.  149;  thence,  North  1  degree  53  minutes 
East  500.8'  to  a  2"  iron  pipe  at  the  south 
southwest  corner  of  the  Holloway  Estate  tract 
of  land;  thence,  North  34  degrees  45  minutes 
West  60.82'  to  a  2"  iron  pipe,  being  the  south 
southwest  corner  of  the  tract  acquired  by 
deed  from  Gregg  County,  Texas:  thence 
North  43  degrees  16  minutes  West  487.5'  to  a 
concrete  right-of-way  monument  on  the  East 
right-of-way  of  new  State  Highway  No.  149; 
thence,  North  16  degrees  59  minutes  West 
48.9’  to  a  corner  on  the  East  right-of-way  of 
new  State  Highway  149  thence  North  7  de¬ 
grees  5  minutes  West  1618’  to  a  stake  on  the 
East  right-of-way  line  of  new  State  Highway 
No.  149;  thence.  North  4  degrees  28  minutes 
East  128.7'  to  place  of  beginning  containing 
156.22  acres  more  or  less,  bounded  on  the 
North  by  the  City  of  Longview  city  limits, 
same  being  contiguous  to  Espy  Park  and 
Lawrence  Addition  to  the  City  of  Longview; 
on  the  east  by  the  Lawrence  Estate,  on  the 
south  by  the  lands  of  Holloway  and  old  State 
Highway  149,  and  on  the  West  by  Mobberly 
Avenue. 

2.  Schedule  A,  item  321b,  is  amended 
to  describe  the  counties  in  the  Defense- 
Rental  Area  as  follows: 

Gregg,  except  that  portion  thereof  which 
consists  of  the  campus  grounds  of  the  Le¬ 
Tourneau  Technical  Institute  and  which  is 
more  particularly  described  as  follows: 

Beginning  at  a  point  on  the  East  right-of- 
way  line  of  Mobberly  Avenue,  also  being  State 
Highway  No.  149,  said  point  being  a  corner  of 
tracts  1  &  2  of  the  Holloway  Sub-Division; 
thence.  North  89  degrees  50  minutes  East 
1750'  to  a  12"  black  Jack  marked  “X”  on 
South  and  West.  The  16"  east  prong  of  a 
twin  hackberry  marked  “X”  on  the  East  bears 
West  8.3";  thence,  North  89  degrees  41  min¬ 
utes  East  711.1'  to  a  3"  iron  pipe  for  corner. 
Thence,  due  South  2,137'  to  a  3"  iron  pipe, 
said  pipe  being  the  southeast  corner  of  land 
acquired  by  deed  from  Gregg  County,  Texas; 
thence  continuing  South  640.7'  to  the  most 
southeasterly  corner  of  the  tract  here  con¬ 
veyed;  thence,  due  West  717.7'  to  a  point; 
thence.  North  86  degrees  45  minutes  West 
1,587.9'  to  a  stake  for  corner  in  the  East 
right-of-way  line  of  old  State  Highway  No. 
149;  thence,  North  1  degree  53  minutes  East 
500.8'  to  a  2"  iron  pipe  at  the  south  south¬ 
west  corner  of  the  Holloway  Estate  tract  of 
land;  thence.  North  34  degrees  45  minutes 
West  60.82'  to  a  2”  iron  pipe,  being  the  south, 
southwest  corner  of  the  tract  acquired  by 
deed  from  Gregg  County,  Texas;  thence. 
North  43  degrees  16  minutes  West  487.5'  to 
a  concrete  right-of-way  monument  on  the 
East  right  of  way  of  new  State  Highway  No. 
149;  thence,  North  16  degrees  59  minutes  West 
48.9'  to  a  corner  on  the  East  right  of  way 
of  new  State  Highway  149  thence  North  7  de¬ 
grees  5  minutes  West  1,618’  to  a  stake  on  the 
East  right-of-way  line  of  new  State  Highway 
No.  149;  thence.  North  4  degrees  28  minutes 
East  128.7'  to  place  of  beginning  containing 
156.22  acres  more  or  less,  bounded  on  the 
North  by  the  City  of  Longview  city  limits, 
same  being  contiguous  to  Espy  Park  and 
Lawrence  Addition  to  the  City  of  Longview; 
on  the  east  by  the  Lawrence  Estate,  on  the 
south  by  the  lands  of  Holloway  and  old  State 
Highway  149.  aud  on  the  West  by  Mobberly 
Avenue. 


(Sec.  204  (d),  61  Stat.  197,  as  amended 
by  62  Stat.  37  and  by  62  Stat.  94;  50  U.  S. 
C.  App.  1894  (d).  Applies  sec.  204  (e), 
61  Stat.  197,  as  amended  by  62  Stat.  37 
and  by  62  Stat.  94;  50  U.  S.  C.  App. 
1894  (e)) 

This  amendment  shall  become  effec¬ 
tive  November  6,  1948. 

Issued  this  3d  day  of  November  1948. 

Tighe  E.  Woods, 
Housing  Expediter. 

Statement  To  Accompany  Amendment 

48  to  the  Controlled  Housing  Rent 

Regulation 

The  Local  Advisory  Board  for  Gregg 
County,  Texas,  which  constitutes  the 
Longview  Defense-Rental  Area,  State  of 
Texas,  has,  in  accordance  with  section 
204  (e)  (1)  (A)  of  the  Housing  and  Rent 
Act  of  1947,  as  amended,  recommended 
the  decontrol  of  that  portion  of  said  De¬ 
fense-Rental  Area  which  consists  of  the 
campus  grounds  of  the  LeTourneau 
Technical  Institute. 

Upon  consideration  of  the  evidence 
submitted  in  support  of  the  recommen¬ 
dation  and  other  evidence  in  the  files  of 
the  Housing  Expediter,  the  Housing  Ex¬ 
pediter  has  found  that  the  recommenda¬ 
tion  is  appropriately  substantiated  and 
in  accordance  with  applicable  law  and 
regulations.  The  Housing  Expediter  is, 
therefore,  issuing  this  amendment  to 
effectuate  the  recommendation. 

|F.  R.  Doc.  48-9737;  Filed,  Nov.  5,  1918; 

8:47  a.  m.J 


(Rent  Reg.  for  Controlled  Rooms  In  Rooming 
Houses  and  Other  Establishments,1  Amdt. 
48] 

Part  825 — Rent  Regulations  Under  the 
Housing  and  Rent  Act  of  1947,  as 
Amended 

rent  regulation  for  controlled  rooms 
in  rooming  houses  and  other  estab¬ 
lishments 

The  Rent  Regulation  for  Controlled 
Rooms  in  Rooming  Houses  and  Other 
Establishments  (§§  825.81  to  825.92)  is 
hereby  amended  in  the  following 
respects : 

1.  Schedule  B  is  amended  by  incorpo¬ 
rating  item  36  as  follows: 

36.  Provisions  relating  to  a  portion  of  the 
Longview  Defense-Rental  Area,  State  of 
Texas. 

Decontrol  based  upon  the  recommenda¬ 
tion  of  the  Local  Advisory  Board.  The  ap¬ 
plication  of  the  Rent  Regulation  for  Con¬ 
trolled  Rooms  In  Rooming  Houses  and  Other 
Establishments  Is  terminated  In  that  portion 
of  the  Longview,  Texas,  Defense-Rental  Area 
which  consists  of  the  campus  grounds  of  the 
LeTourneau  Technical  Institute  and  which 
Is  more  particularly  described  as  follows: 

Beginning  at  a  point  on  the  East  right- 
of-way  line  of  Mobberly  Avenue,  also  being 
State  Highway  No.  149,  said  point  being  a 
corner  of  tracts  1  and  2  of  the  Holloway  Sub- 
Division:  thence  North  89  degrees  50  min¬ 
utes  East  1750'  to  a  12"  black  Jack  marked 
“X”  on  South  and  West.  The  16"  east  prong 
of  a  twin  hackberry  marked  "X”  on  the  East 
bears  West  8.3":  thence,  North  89  degrees  41 

1  13  F.  R.  5750,  5789,  5875,  5937,  5938.  6217, 
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minutes  East  711.1'  to  a  8"  Iron  pipe  for 
corner.  Thence,  due  South  2,137'  to  a  8" 
Iron  pipe,  said  pipe  being  the  southeast  cor¬ 
ner  of  land  acquired  by  deed  from  Oregg 
County,  Texas;  thence,  continuing  South 
640.7'  to  the  most  southeasterly  corner  of  the 
tract  here  conveyed;  thence,  due  West  717.7' 
to  a  point;  thence,  North  86  degrees  43  min¬ 
utes  West  1587.9’  to  a  stake  for  corner  In  the 
East  right-of-way  line  of  old  State  Highway 
No.  149;  thence,  North  1  degree  53  minutes 
East  500.8'  to  a  2"  Iron  pipe  at  the  south 
southwest  corner  of  the  Holloway  Estate 
tract  of  land;  thence,  North  34  degrees  45 
minutes  West  60.82'  to  a  2"  Iron  pipe,  being 
the  south  southwest  corner  of  the  tract 
acquired  by  deed  from  Gregg  County,  Texas; 
thence,  North  43  degrees  16  minutes  West 
487.5'  to  a  concrete  right-of-way  monument 
on  the  East  right  of  way  of  new  State  high¬ 
way  No.  149;  thence.  North  16  degrees  69 
minutes  West  48  9'  to  a  corner  on  the  East 
right  of  way  of  new  State  Highway  149, 
thence  North  7  degrees  3  minutes  West  1618' 
to  a  stake  on  the  East  right-of-way  line  of 
new  State  Highway  No.  149;  thence,  North 
4  degrees  28  minutes  East  128.7’  to  place  of 
beginning  containing  156.22  acres  more  or 
less,  bounded  on  the  North  by  the  City  of 
Longview  city  limits,  same  being  contigu¬ 
ous  to  Espy  Park  and  Lawrence  Addition  to 
the  City  of  Longview;  on  the  east  by  the 
Lawrence  Estate,  on  the  south  by  the  lands 
of  Holloway  and  old  State  Highway  149,  and 
on  the  West  by  Mobberly  Avenue. 

2.  Schedule  A,  item  321b,  Is  amended 
to  describe  the  counties  in  the  Defense- 
Rental  Area  as  follows: 

Gregg,  except  that  portion  thereof  which 
consists  of  the  campus  grounds  of  the  Le- 
Tourneau  Technical  Institute  and  which  Is 
more  particularly  described  as  follows: 

Beginning  at  a  point  on  the  East  right- 
of-way  line  of  Mobberly  Avenue,  also  being 
State  Highway  No.  149,  said  point  being  a 
corner  of  tracts  1  &  2  of  the  Holloway  Sub- 
Divlslon;  thence.  North  89  degrees  50  minutes 
East  1750'  to  a  12”  black  Jack  marked  "X” 
on  South  and  West.  The  16”  east  prong  of  a 
twin  hackberry  marked  "X”  on  the  East  bears 
West  8.3”;  thence.  North  89  degrees  41  min¬ 
utes  East  711.1'  to  a  3”  Iron  pipe  for  corner. 
Thence,  due  South  2,137'  to  a  3”  Iron  pipe, 
said  pipe  being  the  southeast  corner  of  land 
acquired  by  deed  from  Gregg  County,  Texas; 
thence,  continuing  South  640.7'  to  the  most 
southeasterly  corner  of  the  tract  here  con¬ 
veyed:  thence,  due  West  717.7'  to  a  point; 
thence.  North  86  degrees  45  minutes  West 
1587.9'  to  a  stake  for  corner  In  the  East 
right-of-way  line  of  old  State  Highway  No. 
149;  thence.  North  1  degree  53  minutes  East 
500.8'  to  a  2”  iron  pipe  at  the  south  south¬ 
west  corner  of  the  Holloway  Estate  tract  of 
land;  thence.  North  34  degrees  45  minutes 
West  60.82'  to  a  2”  Iron  pipe,  being  the 
south  southwest  corner  of  the  tract  acquired 
by  deed  from  Gregg  County.  Texas;  thence, 
North  43  degrees  16  minutes  West  487  5'  to 
a  concrete  right-of-way  monument  on  the 
East  right  of  way  of  new  State  Highway  No. 
149;  thence,  North  16  degrees  59  minutes 
West  48.9'  to  a  corner  on  the  East  right  of 
way  of  New  State  Highway  149  thence  North 
7  degrees  5  minutes  West  1,618'  to  a  stake  on 
the  East  rlght-of-way'llne  of  new  State  High¬ 
way  No.  149;  thence,  North  4  degrees  28  min¬ 
utes  East  128.7'  to  place  of  beginning  con¬ 
taining  156.22  acres  more  or  less,  bounded  on 
the  North  by  the  City  of  Longview  city  limits, 
same  being  contiguous  to  Espy  Park  and 
Lawrence  Addition  to  the  City  of  Longview; 
on  the  east  by  the  Lawrence  Estate,  on  the 
south  by  the  lands  of  Holloway  and  old  State 
Highway  149,  and  on  the  West  by  Mobberly 
Avenue. 

(Sec.  204  (d),  61  Stat.  197,  as  amended 
by  62  Stat.  37  and  by  62  Stat.  94;  50 
U.  8.  C.  App.  1894  (d).  Applies  sec. 


204  (e),  61  Stat.  197,  as  amended  by  62 
Stat.  37  and  by  62  Stat.  94;  60  U.  8.  C. 
App.  1894  (e) ) 

This  amendment  shall  become  effec¬ 
tive  November  6,  1948. 

Issued  this  3d  day  of  November  1948. 

Tighe  E.  Woods, 
Housing  Expediter. 

Statement  To  Accompany  Amendment 
48  to  the  Rent  Regulation  for  Con¬ 
trolled  Rooms  in  Rooming  Houses  and 
Other  Establishments 

The  Local  Advisory  Board  for  Gregg 
County,  Texas,  which  constitutes  the 
Longview  Defense-Rental  Area,  State  of 
Texas,  has,  in  accordance  with  section 
204  (e)  (1)  (A)  of  the  Housing  and 
Rent  Act  of  1947,  as  amended,  recom¬ 
mended  the  decontrol  of  Xhat  portion  of 
said  defense-rental  area  which  consists 
of  the  campus  grounds  of  the  LeTour- 
neau  Technical  Institute. 

Upon  consideration  of  the  evidence 
submitted  In  support  of  the  recommen¬ 
dation  and  other  evidence  in  the  files  of 
the  Housing  Expediter,  the  Housing  Ex¬ 
pediter  has  found  that  the  recommenda¬ 
tion  is  appropriately  substantiated  and 
in  accordance  with  applicable  law  and 
regulations.  The  Housing  Expediter  is, 
therefore,  issuing  this  Amendment  to 
effectuate  the  recommendation. 

IF.  R.  Doc.  48  9736;  Filed,  Nov.  5,  1948; 

8:47  a.  m.) 

TITLE  26— INTERNAL  REVENUE 

Chapter  I — Bureau  of  Internal  Rev¬ 
enue,  Department  of  the  Treasury 

Subchapter  A — Income  and  Excess  Profits  Taxes 

|T.  D.  5666) 

Part  29 — Income  Tax;  Taxable  Years 
Beginning  After  December  31,  1941 

CONTRIBUTIONS  OF  EMPLOYER  TO  EMPLOYEES’ 
TRUST  OR  ANNUITY  PLAN  AND  COMPENSA¬ 
TION  UNDER  A  DEFERRED  PAYMENT  PLAN 

On  November  14,  1947  notice  of  pro¬ 
posed  rule  making  relating  to  contribu¬ 
tions  of  an  employer  to  an  employees’ 
trust  or  annuity  plan  and  compensation 
under  a  deferred  payment  plan  was  pub¬ 
lished  in  the  Federal  Register  (12  F.  R. 
7596).  After  consideration  of  all  such 
relevant  matter  as  was  presented  by  in¬ 
terested  persons  regarding  the  proposal, 
the  following  amendments  to  Regulations 
111  (26  CFR,  Part  29)  are  hereby  adopted. 

Paragraph  1.  Section  29.23  (p)  — 1  is 
amended  as  follows: 

(A)  The  third  and  following  sentences 
of  the  first  paragraph  thereof  are  strick¬ 
en  out  and  there  is  inserted  in  lieu 
thereof  the  following:  “Section  23  (p) 
does  not  apply  to  a  plan  which  does  not 
defer  the  receipt  of  compensation. 
Neither  does  section  23  (p)  apply  to  de¬ 
ductions  for  contributions  under  a  plan 
which  Is  primarily  a  dismissal  wage,  or 
unemployment  benefit  plan  or  a  sickness, 
accident,  hospitalization,  medical  ex¬ 
pense,  recreational,  welfare,  or  similar 
benefit  plan,  or  a  combination  thereof. 
Section  23  <p)  is,  however,  applicable  to 
all  contributions  (including  contribu¬ 
tions  to  provide  incidental  benefits  such 


as  life  Insurance  protection)  under  a 
stock  bonus,  pension,  profit-sharing,  or 
annuity  plan,  whether  or  not  the  em¬ 
ployees’  rights  in  such  contributions  are 
nonforfeitable,  but  deductions  under  this 
section  are  subject  to  conditions  and 
limitations  under  section  23  (a)  as  well  as 
those  particularly  provided  in  section 
23  <p>.” 

(B)  The  second  paragraph  thereof  is 
amended  to  read  as  follows: 

In  order  to  be  deductible  under  section 
23  (p),  contributions  must  be  expenses 
which  would  be  deductible  under  sec¬ 
tion  23  (a)  if  it  were  not  for  the  provi¬ 
sion  in  section  23  (p)  (1)  that  they  are 
deductible,  if  at  all,  only  under  section 
23  (p).  Contributions  may  therefore 
be  deducted  under  section  23  (p)  only 
to  the  extent  that  they  are  ordinary  and 
necessary  expenses  during  the  taxable 
year  in  carrying  on  trade  or  business  and 
are.  compensation  for  personal  services 
actually  rendered.  In  no  case  is  a  de¬ 
duction  allowable  under  section  23  (p) 
for  the  amount  of  any  contribution  for 
the  benefit  of  an  employee  in  excess  of 
the  amount  which,  together  with  other 
deductions  allowed  for  compensation  for 
such  employee’s  services,  constitutes  a 
reasonable  allowance  for  compensation 
for  the  services  actually  rendered.  What 
constitutes  a  reasonable  allowance  de¬ 
pends  upon  the  facts  in  the  particular 
case.  Among  the  elements  to  be  consid¬ 
ered  in  determining  this  are  the  personal 
services  actually  rendered  in  prior  years 
as  well  as  the  current  year  and  all  com¬ 
pensation  and  contributions  paid  to  or 
for  such  employee  in  prior  years  as  well 
as  in  the  current  year.  Thus,  a  con¬ 
tribution  which  is  in  the  nature  of  ad¬ 
ditional  compensation  for  services  per¬ 
formed  in  prior  years  may  be  deductible, 
even  if  the  total  of  such  contributions 
and  other  compensation  for  the  current 
year  would  be  in  excess  of  reasonable 
compensation  for  services  performed  in 
the  current  year,  provided  that  such 
total  plus  all  compensation  and  contri¬ 
butions  paid  to  or  for  such  employee  in 
prior  years  represents  a  reasonable  al¬ 
lowance  for  all  services  rendered  by  the 
employee  by  the  end  of  the  current  year. 
A  contribution  under  a  plan  which  is 
primarily  for  the  benefit  of  shareholders 
of  the  employer  is  not  deductible.  Such 
a  contribution  may  constitute  a  dividend 
within  the  meaning  of  section  115  (a). 
See  also  §§  29.23  (a)-6  and  29.23  (a)-8. 
In  addition  to  the  limitations  referred 
to  above,  deductions  under  section  23 
(p)  are  also  subject  to  further  conditions 
and  limitations  particularly  provided 
therein. 

(C)  The  second  sentence  of  the  third 
paragraph  thereof  is  amended  to  read  as 
follows:  “Thus,  where  a  corporation  pays 
pensions  to  such  of  its  retired  employees 
and  in  such  amounts  as  may  be  deter¬ 
mined  from  time  to  time  by  the  board 
of  directors  or  responsible  officers  of  the 
company,  or  where  a  corporation  is  under 
an  obligation,  whether  funded  or  un¬ 
funded,  to  pay  a  pension  or  other  de¬ 
ferred  compensation  to  an  employee, 
there  is  a  method  having  the  effect  of  a 
plan  deferring  the  receipt  of  compen¬ 
sation  for  which  deductions  are  governed 
by  section  23  <p).” 
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Par.  2.  Section  29.23  (p)-2  is  amended 
to  read  as  follows: 

§  29.23  (p)-2  Information  to  be  fur¬ 
nished  by  einployer  claiming  deductions. 
If  a  deduction  from  gross  income  is 
claimed  under  section  23  (p)  (1)  (A), 
(B),  (C),  or  (P),  the  employer,  except 
as  otherwise  provided  in  paragraph  (j) 
of  this  section,  must  file  the  following 
information  for  each  plan  involved  to 
establish  that  it  meets  the  requirements 
of  section  165  (a)  or  23  (p)  (1)  (B>,  and 
that  the  deductions  claimed  do  not  ex¬ 
ceed  the  amount  allowable  under  sub- 
paragraphs  <A>,  <B>,  (C),  or  (F)  of 
section  23  (p)  (1),  as  the  case  may  be: 

(а)  Verified  copies  of  all  the  instru¬ 
ments  constituting  or  evidencing  the 
plan,  including  trust  indentures,  group 
annuity  contracts,  specimen  copy  of  each 
type  of  individual  contract,  and  speci¬ 
men  copy  of  formal  announcement  and 
comprehensive  detailed  description  to 
employees,  with  all  amendments  to  any 
such  instruments. 

<  b )  A  statement  describing  the  plan 
which  identifies  it  and  which  sets  forth 
the  name  or  names  of  the  employers,  the 
effective  date  of  the  plan  and  of  any 
amendments  thereto,  the  method  of  dis¬ 
tribution  or  of  disbursing  benefits 
(whether  by  trustee,  insurance  company, 
or  otherwise),  the  dates  when  the  in¬ 
struments  or  amendments  were  executed, 
the  date  of  formal  announcement  and 
the  dates  when  comprehensive  detailed 
description  of  the  plan  and  of  each 
amendment  thereto  were  made  available 
to  employees  generally,  the  dates  when 
the  plan  and  when  the  trust  or  the  con¬ 
tract  evidencing  the  plan  and  of  any 
amendments  thereto  were  put  into  effect 
so  that  contributions  thereunder  were  ir¬ 
revocable,  and  a  summary  of  the  pro¬ 
visions  and  rules  relating  to: 

(1>  Employee  eligibility  requirements 
for  participation  in  the  plan, 

(2)  Employee  contributions, 

(3)  Employer  contributions, 

(4)  The  basis  or  formula  for  deter¬ 
mining  the  amount  of  each  type  of  bene¬ 
fit  and  the  requirements  for  obtaining 
such  benefits  and  the  vesting  conditions, 

(5)  The  medium  of  funding  (e.  g.,  self- 
insured.  unit  purchase  group  annuity 
contract,  individual  level  annual  pre¬ 
mium  retirement  endowment  insurance 
contracts,  etc.)  and,  if  not  wholly  in¬ 
sured,  the  medium  of  contributions  and 
the  kind  of  investments,  and 

(б)  The  discontinuance  or  modifica¬ 
tion  of  the  plan  and  distributions  or 
benefit  payments  upon  liquidation  or 
termination. 

(c>  A  tabulation  in  columnar  form 
showing  the  information  specified  below 
with  respect  to  each  of  the  25  highest 
paid  employees  covered  by  the  plan  in  the 
taxable  year,  listed  in  order  of  their  non- 
dcferred  compensation  (where  there  are 
several  plans  of  deferred  compensation, 
the  information  for  each  of  the  plans 
may  be  shown  on  a  single  tabulation 
without  repetition  of  the  information 
common  to  the  several  plans) : 

(1)  Name. 

(2)  Whether  an  officer. 

(3)  Percentage  of  each  class  of  stock 
owned  directly  or  indirectly  by  the  em¬ 
ployee  or  members  of  his  family. 


(4)  Whether  the  principal  duties  con¬ 
sist  in  supervising  the  work  of  other  em¬ 
ployees. 

(5)  Year  of  birth. 

(6)  Length  of  service  for  employer  to 
the  close  of  the  year. 

(7)  Total  nondeferred  compensation 
paid  or  accrued  during  the  taxable  year 
with  a  breakdown  of  such  compensation 
into  the  following  components:  (i)  Basic 
compensation  and  overtime  pay.  (ii) 
other  direct  payments,  such  as  bonuses 
and  commissions,  (iii)  compensation 
paid  other  than  in  cash,  such  as  goods, 
services,  insurance  not  directly  related 
to  the  benefits  or  provided  from  funds 
under  the  plan,  etc. 

(8)  Amount  allocated  during  the  year 
for  the  benefit  of  the  employee  or  his 
beneficiary  (including  any  insurance 
provided  thereby  or  directly  related 
thereto),  less  the  employee’s  contribu¬ 
tions  during  the  year,  under  each  other 
plan  of  deferred  compensation. 

(9)  Amount  allocated  during  the  year 
for  the  benefit  of  the  employee  or  his 
beneficiary  (including  any  insurance 
provided  thereby  or  directly  related 
thereto),  less  the  employee’s  contribu¬ 
tions  during  the  year,  under  the  plan. 
If  a  profit-sharing  or  stock  bonus  plan, 
also  a  breakdown  of  such  amounts  into 
the  following  components:  (i>  Amounts 
originally  allocated  in  the  year,  and  (ii) 
amounts  reallocated  in  the  year. 

(10)  Amount  of  employee  contribu¬ 
tions  during  the  year  under  the  plan. 

(11)  If  a  pension  or  annuity  plan,  (i) 
the  retirement  age  and  date  and  the 
form  of  the  retirement  benefit,  (ii)  the 
annual  rate  or  amount  of  the  retirement 
benefit,  and  (iii)  the  aggregate  of  all 
of  the  employee’s  contributions  under 
the  plan,  all  based,  in  the  case  of  an  em¬ 
ployee  who  is  not  on  retirement  benefit 
under  the  plan,  upon  the  assumption  of 
his  continued  employment  at  his  current 
rate  of  compensation  until  his  normal 
retirement  age  (or  the  end  of  the  current 
year  if  later)  and  retirement  on  such 
date  with  the  normal  form  of  retirement 
benefit  under  the  plan. 

(d)  The  following  totals: 

(1)  Total  non-deferred  compensation 
paid  or  accrued  during  the  taxable  year 
for  all  employees  covered  under  the  plan 
and  also  for  all  employees  of  the  em¬ 
ployer. 

(2)  Total  amount  allocated  during  the 
year  for  the  benefit  of  employees,  former 
or  retired  employees,  or  their  benefici¬ 
aries  (including  any  insurance  provided 
thereby  or  directly  related  thereto),  less 
employees  contributions  during  the  year 
under  the  plan  and,  if  a  profit-sharing 
or  stock  bonus  plan,  also  a  breakdown 
of  such  total  into  the  following  compo¬ 
nents:  (i)  Amount  originally  allocated 
in  the  year,  and  (ii)  amount  reallocated 
in  the  year. 

(e)  A  schedule  showing  the  total  num¬ 
ber  of  employees  as  of  the  close  of  the 
year  for  each  of  the  following  groups, 
based  on  reasonable  estimates: 

(1)  All  employees  ineligible  for  cover¬ 
age  under  the  plan  because  of  require¬ 
ments  as  to  employment  classification, 
specifying  the  reasons  applicable  to  the 
group  (as,  for  example,  temporary,  sea¬ 
sonal,  part  time,  hourly  pay  basis,  etc.). 


(2)  All  employees  Ineligible  for  cover¬ 
age  under  the  plan  because  of  require¬ 
ments  as  to  length  of  service  and  not 
included  in  subparagraph  (1)  of  this  par¬ 
agraph. 

(3)  All  employees  ineligible  for  cover¬ 
age  under  the  plan  because  of  require¬ 
ments  as  to  minimum  age  and  not  in¬ 
cluded  in  subparagraphs  (1)  or  (2)  of 
this  paragraph. 

(4*  All  employees  ineligible  for  cover¬ 
age  under  the  plan  solely  because  of  re¬ 
quirements  as  to  minimum  rate  of  com¬ 
pensation. 

(5>  All  employees  ineligible  for  cover¬ 
age  under  the  plan  other  than  those  em¬ 
ployees  included  in  subparagraphs  (1), 
(2),  (3),  or  (4)  of  this  paragraph,  speci¬ 
fying  the  reasons  applicable  to  the  group. 

(6»  All  employees  ineligible  for  cover¬ 
age  under  the  plan  for  any  reasons,  which 
should  be  the  sum  of  subparagraphs  (1) 
to  (5),  of  this  paragraph. 

(7>  All  employees  eligible  for  coverage 
but  not  covered  under  the  plan. 

<8>  All  employees  covered  under  the 
plan. 

(9)  All  employees  of  the  employer, 
which  should  be  the  sum  of  subpara¬ 
graphs  (6),  (7),  and  (8)  of  this  para¬ 
graph. 

If  it  is  claimed  that  the  requirements  of 
section  165  (a)  (3*  <A»  are  satisfied, 
also  the  data  and  computations  neces¬ 
sary  to  show  that  such  requirements  are 
satisfied. 

(f)  In  the  case  of  a  trust,  a  detailed 
balance  sheet  and  a  detailed  statement 
of  receipts  and  disbursements  during  the 
year;  in  the  case  of  a  nontrusteed  an¬ 
nuity  plan,  a  detailed  statement  of  the 
names  of  the  insurers,  the  contributions 
paid  by  the  employer  and  by  the  em¬ 
ployees.  and  a  statement  as  to  the 
amounts  and  kinds  of  premium  refunds 
or  similar  credits  made  available  and  the 
disposition  of  such  credits  in  the  year. 

(  k  )  If  a  pension  or  annuity  plan,  a  de¬ 
tailed  description  of  all  the  methods,  fac¬ 
tors,  and  assumptions  used  in  determin¬ 
ing  costs  and  in  adjusting  the  costs  for 
actual  experience  under  the  plan  (in¬ 
cluding  any  loadings,  contingency  re¬ 
serves,  or  special  factors  and  the  basis  of 
any  insured  costs  or  liabilities  involved 
therein)  explaining  their  source  and  ap¬ 
plication  in  sufficient  detail  to  permit 
ready  analysis  and  verification  thereof, 
and,  in  the  case  of  a  trust,  a  detailed  de¬ 
scription  of  the  basis  used  in  valuing  the 
investments  held.  Also  a  summary  of 
the  resulting  costs  or  liabilities  and  ad¬ 
justments  for  the  year  under  the  pension 
or  annuity  plan  in  sufficient  detail  to 
permit  ready  verification  of  the  reason¬ 
ableness  thereof. 

(h)  A  statement  of  the  applicable 
limitations  under  section  23  (p)  (1)  (A). 
(B),  (C>,  or  (F)  and  an  explanation  of 
the  method  of  determining  such  limita¬ 
tions  and  a  summary  of  the  data  and 
computations  necessary  to  determine  the 
allowable  deductions  for  the  taxable 
year. 

(i)  A  statement  of  the  contributions 
paid  in  the  taxable  year,  showing  the 
date  and  amount  of  each  payment.  Also 
a  summary  of  the  deductions  claimed 
for  the  taxable  year  for  the  plan  with  a 
breakdown  of  the  deductions  claimed 
into  the  following  components:  (1) 
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Under  section  23  (p)  (1)  for  contribu¬ 
tions  paid  in  the  taxable  year  before  giv¬ 
ing  effect  to  the  provisions  of  subpara¬ 
graph  (F)  thereof,  (2)  under  section 
23  (p)  (1)  for  contributions  paid  in  prior 
taxable  years  beginning  after  December 
31,  1941  in  accordance  with  the  carry¬ 
over  provisions  of  subparagraphs  (A) 
and  (C)  thereof  before  giving  effect  to 
the  provisions  of  subparagraph  (F) 
thereof.  (3)  any  reductions  or  increases 
in  the  deductions  in  accordance  with  the 
provisions  of  subparagraph  <F)  thereof, 
and  (4)  under  section  23  (p)  (2)  for 
contributions  paid  to  a  pension  trust  in 
a  taxable  year  beginning  before  Janu¬ 
ary  1,  1942. 

(j)  If  there  is  any  change  in  the  plan, 
instruments,  methods,  factors,  or  as¬ 
sumptions  upon  which  the  data  and  in¬ 
formation  specified  in  paragraph  (a), 
(b),  or  (g)  of  this  section  are  based,  a 
detailed  statement  explaining  the  change 
and  its  effect  must  belled  with  the  in¬ 
formation  otherwise  required  for  the  tax¬ 
able  year  in  which  the  change  is  put  into 
effect  and,  insofar  as  there  is  no  such 
change,  after  the  data  and  information 
specified  in  those  paragraphs  has  been 
filed  in  connection  with  a  tax  return, 
unless  otherwise  requested  by  the  Com¬ 
missioner,  a  statement  that  there  is  no 
such  change  may  be  filed  in  lieu  of  re¬ 
peated  filing  of  the  information.  After 
the  information  specified  in  paragraph 
(cTof  this  section  has  been  filed  for  two 
consecutive  years,  unless  otherwise  re¬ 
quested  by  the  Commissioner,  so  long  as 
the  plan  and  the  method  and  basis  of 
allocations  are  not  changed,  the  tabula¬ 
tion  need  show  such  information  only 
with  respect  to  employees  who,  at  any 
time  in  the  taxable  year,  own,  directly  or 
indirectly,  more  than  5  percent  of  the 
voting  stock,  considering  stock  so  owned 
by  an  individual’s  spouse  or  minor  lineal 
descendant  as  owned  by  the  individual 
for  this  purpose. 

If  a  deduction  is  claimed  under  sec¬ 
tion  23  (p)  (1)  <D>  for  the  taxable  year, 
the  taxpayer  shall  furnish  such  infor¬ 
mation  as  is  necessary  to  show  that  the 
deduction  is  not  allowable  under  the 
other  subparagraphs  of  section  23  (p> 
(1).  that  the  amount  paid  is  an  ordinary 
and  necessary  expense,  and  that  the  em¬ 
ployees’  rights  to  or  derived  from  such 
employer’s  contribution  or  such  com¬ 
pensation  were  nonforfeitable  at  the 
time  the  contribution  or  compensation 
was  paid. 

For  the  purpose  of  the  above  informa¬ 
tion,  contributions  paid  in  a  taxable  year 
should  include  those  deemed  to  be  so 
paid  in  accordance  with  the  provisions 
of  section  23  (p)  (1)  <E>  and  exclude 
those  deemed  to  be  paid  in  the  prior 
taxable  year  in  accordance  with  such 
provisions.  As  used  in  this  section  “tax¬ 
able  year’’  refers  to  the  taxable  year  of 
the  employer  and,  unless  otherwise  re¬ 
quested  by  the  Commissioner,  a  “year” 
which  is  not  specified  as  a  “taxable  year” 
may  be  taken  as  the  taxable  year  of  the 
employer  or  as  the  plan,  trust,  valuation, 
or  group  contract  year  beginning  in  the 
taxable  year  of  the  employer  provided 
the  same  rule  is  followed  consistently 
so  that  there  is  no  gap  or  overlap  in  the 
information  furnished  for  each  item.  In 
any  case  the  date  or  period  to  which 


each  item  of  information  furnished  re¬ 
lates  should  be  clearly  shown.  All  the 
Information  required  by  this  section 
should  be  filed  with  the  tax  return  for 
the  taxable  year  in  which  the  deduction 
is  claimed  except  that,  unless  sooner  re¬ 
quested  by  the  Commissioner,  such  in¬ 
formation,  other  than  that  specified  in 
subparagraph  (1)  of  paragraph  (d)  of 
this  section  and  in  paragraph  (i),  of  this 
section  may  be  filed  within  12  months 
after  the  close  of  the  taxable  year  pro¬ 
vided  there  is  filed  with  the  tax  return  a 
statement  that  the  information  cannot 
reasonably  be  filed  therewith,  setting 
forth  the  reasons  therefor. 

In  any  case  all  the  information  and 
data  required  by  this  section  must  be 
filed  in  the  collector’s  office  in  which  the 
employer  files  his  tax  returns  and  iden¬ 
tified  for  association  with  the  appro¬ 
priate  returns  and  must  be  filed  inde¬ 
pendently  of  any  information  and  data 
otherwise  submitted  in  connection  with 
a  determination  of  the  qualification  of 
the  trust  or  plan  under  section  165  (a). 
The  Commissioner  may,  in  addition,  re¬ 
quire  any  further  information  that  he 
considers  necessary  to  determine  allow¬ 
able  deductions  under  section  23  (p)  or 
qualification  under  section  165  (a)  and 
may  waive  the  filing  of  such  information 
required  herein  which  he  finds  unneces¬ 
sary  in  a  particular  case.  Unless  re¬ 
quested  by  the  Commissioner,  the  infor¬ 
mation  specified  above  need  not  be  filed 
for  any  taxable  year  ending  prior  to 
January  1.  1949  if  the  information  speci¬ 
fied  in  this  section  prior  to  its  amend¬ 
ment  by  Treasury  Decision  5666  is  filed 
for  such  year. 

Records  substantiating  all  data  and 
information  required  by  this  section  to 
be  filed  must  be  kept  at  all  times  avail¬ 
able  for  inspection  by  internal  revenue 
officers  at  the  main  office  or  place  of 
business  of  the  employer. 

Par.  3.  Section  29.23  (p>-3  is  amended 
as  follows: 

<A)  The  words  “allows  additional  de¬ 
ductions”  in  the  first  sentence  thereof 
are  stricken  out  and  there  is  inserted  in 
lieu  thereof  the  words  “provides  alter¬ 
native  limitations”. 

<B>  The  following  paragraph  is  in¬ 
serted  at  the  end  thereof: 

If  contributions  are  paid  to  or  under 
more  than  one  plan  in  the  taxable  year 
beginning  in  1942  and  prior  to  Septem¬ 
ber  1,  1942,  the  alternative  limitations 
provided  in  section  162  (d)  (1)  (C)  of 
the  Revenue  Act  of  1942  are  determined 
by  applying  the  provisions  of  this  section 
severally  to  the  several  plans  and  respec¬ 
tive  contributions.  See  also  §  29.23  <p)- 
12. 

Par.  4.  Section  29.23  (p)-4  is  amended 
to  read  as  follows: 

§  29.23  (p)-4  Contributions  of  an  em¬ 
ployer  to  or  under  an  employees’  pension 
trust  or  annuity  plan  that  meets  the  re¬ 
quirements  of  section  165  (a);  applica¬ 
tion  of  section  23  (p)  ( 1 )  (A) ;  in  general. 
If  contributions  are  paid  by  an  employer 
in  a  taxable  year  beginning  after  Decem¬ 
ber  31,  1941  to  or  under  a  pension  trust 
or  annuity  plan  for  employees  and  the 
general  conditions  and  limitations  appli¬ 
cable  to  deductions  for  such  contributions 


are  satisfied  (see  §  29.23  (p)-l),  the  con¬ 
tributions  are  deductible  under  section 
23  (p)  (1)  (A)  or  (B)  if  the  further 
conditions  provided  therein  are  also  sat¬ 
isfied.  As  used  here,  a  “pension  trust” 
means  a  trust  forming  part  of  a  pension 
plan  and  an  “annuity  plan”  means  a 
pension  plan  under  which  retirement 
benefits  are  provided  under  annuity  or 
insurance  contracts  without  a  trust.  For 
the  meaning  of  “pension  plan”  as  used 
here,  see  §  29.165-1  (a>.  Where  disabil¬ 
ity,  withdrawal,  insurance,  or  survivor¬ 
ship  benefits  incidental  and  directly  re¬ 
lated  to  the  retirement  benefits  under  a 
pension  or  annuity  plan  are  provided  for 
the  employees  or  their  beneficiaries  by 
contributions  under  the  plan,  deductions 
on  account  of  such  incidental  benefits  are 
also  covered  under  section  23  (p)  (1) 
(A>  or  <B>.  See  §  29.165-6  as  to  taxabil¬ 
ity  to  employees  of  cost  of  incidental 
insurance  protection.  In  order  to  be  de¬ 
ductible  under  section  23  (p)  (1)  (A), 
contributions  to  a  pension  trust  must  be 
paid  in  a  taxable  year  of  the  employer 
which  ends  with  or  within  a  year  of  the 
trust  for  which  it  is  exempt  under  section 
165  (a).  In  order  that  contributions  car¬ 
ried  over  may  be  deducted  in  a  suc¬ 
ceeding  taxable  year  of  the  employer  in 
accordance  with  section  23  (p)  (1)  (A> 
<iv),  the  succeeding  year  also  must  end 
with  or  within  a  taxable'year  of  the  trust 
for  which  it  is  exempt  under  section  165 
(a).  See  §  29.23  (p)-9  as  to  conditions  for 
deductions  under  section  23  (p)  (1)  (B> 
in  the  case  of  an  annuity  plan.  In  either 
case  the  deductions  are  also  subject  to 
further  limitations  provided  in  section 
23  (p)  (D  (A).  The  limitations  pro¬ 
vided  in  section  23  <p)  (1)  (A),  with  an 
exception  provided  for  certain  years  un¬ 
der  clause  (i)  thereof  (see  §29.23  ( p )  —5 ) , 
are  based  on  the  actuarial  costs  of  the 
plan  and  section  23  <p)  (1>  (A)  requires 
that  the  costs  and  the  limitations  based 
on  costs  under  that  section  shall  be  de¬ 
termined  under  regulations  prescribed  by 
the  Commissioner  with  the  approval  of 
the  Secretary  (or,  in  certain  cases  under 
section  23  (p)  (1)  (A)  (i) ,  in  accordance 
with  a  finding  of  the  Commissioner). 

In  determining  costs  for  the  purpose 
of  limitations  under  section  23  (p)  (1) 
(A),  the  effects  of  expected  mortality 
and  interest  must  be  discounted  and  the 
effects  of  expected  withdrawals,  changes 
in  compensation,  retirements  at  various 
ages,  and  other  pertinent  factors  may 
be  discounted  or  otherwise  reasonably 
recognized.  A  properly  weighted  retire¬ 
ment  age  based  on  adequate  analyses  of 
representative  experience  may  be  used 
as  an  assumed  retirement  age.  Differ¬ 
ent  basic  assumptions  or  rates  may  be 
used  for  different  classes  of  risks  or  dif¬ 
ferent  groups  where  justified  by  condi¬ 
tions  or  required  by  contract.  In  no 
event  shall  costs  for  the  purpose  of  sec¬ 
tion  23  (p)  (1)  (A)  exceed  costs  based 
on  assumptions  and  methods  all  of  which 
are  reasonable  in  view  of  the  provisions 
and  coverage  of  the  plan,  funding  me¬ 
dium.  reasonable  expectations  as  to  the 
effects  of  mortality  and  interest,  reason¬ 
able  and  adequate  regard  for  other  fac¬ 
tors  such  as  withdrawal  and  deferred  re¬ 
tirement,  whether  or  not  discounted, 
which  can  be  expected  to  reduce  costs 
materially,  reasonable  expenses  of  oper- 
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ation,  and  all  other  relevant  conditions 
and  circumstances.  In  any  case,  in  de¬ 
termining  the  costs  and  limitations  an 
adjustment  shall  be  made  on  account  of 
any  experience  more  favorable  than  that 
assumed  in  the  basis  of  limitations  for 
prior  years,  and,  unless  such  adjustments 
are  consistently  made  every  year  by  re¬ 
ducing  the  limitations  otherwise  deter¬ 
mined  by  any  decrease  in  liability  or  cost 
arising  from  experience  in  the  next  pre¬ 
ceding  taxable  year  more  favorable  than 
the  assumed  experience  on  which  the 
costs  and  limitations  were  based,  the  ad¬ 
justment  shall  be  made  by  some  other 
method  approved  by  the  Commissioner. 

Any  expenses  incurred  by  the  em¬ 
ployer  in  connection  with  the  plan,  such 
as  trustee’s  and  actuary’s  fees,  which 
are  not  provided  for  by  contributions 
under  it  are  deductible  under  section  23 

(a)  to  the  extent  that  they  are  ordinary 
and  necessary. 

In  case  contributions  are  paid  in  the 
employer’s  taxable  year  beginning  in 
1942  and  prior  to  September  1,  1942,  the 
limitation  on  deductions  for  such  tax¬ 
able  year  is  subject  to  an  exception  pro¬ 
vided  in  section  162  (d>  (1)  <C)  of  the 
Revenue  Act  of  1942  (see  §  29.23  (p)-3>. 

In  case  deductions  are  allowable  under 
section  23  <p>  (1)  (C)  as  well  as  under 
section  23  (p)  (1)  (A)  or  (B),  the  limi¬ 
tations  under  section  23  (p)  (1)  (A)  and 
<C)  are  determined  and  applied  without 
giving  effect  to  the  provisions  of  section 
23  (p>  (1)  (P)  but  the  amounts  allow¬ 
able  as  deductions  are  subject  to  the 
further  limitations  provided  in  section 
23  <p>  (1)  <F)  (see  §  29.23  (p)-12). 

Par.  5.  Section  29.23  (p>  —5  is  amended 
to  read  as  follows: 

§  29.23  (pi -5  Pension  and  annuity 
plans:  limitations  under  section  23  (p) 
(1)  (A)  (i).  Subject  to  the  applicable 
general  conditions  and  limitations  (see 
§  29.23  ( p )  -4  i ,  the  initial  limitation  un¬ 
der  section  23  (p)  (1)  (A)  (i)  is  5  per¬ 
cent  of  the  compensation  otherwise  paid 
or  accrued  during  the  taxable  year  to  all 
employees  under  the  pension  or  annuity 
plan.  This  initial  5  percent  limitation 
applies  to  the  first  taxable  year  beginning 
after  December  31,  1941  for  which  a  de¬ 
duction  is  allowed  for  contributions  to 
or  under  such  a  plan  and  also  applies 
to  any  subsequent  year  for  which  the  5 
percent  figure  is  not  reduced  by  the  Com¬ 
missioner  as  provided  below.  For  years 
to  which  the  initial  5  percent  limitation 
applies  no  adjustment  on  account  of  prior 
experience  is  required.  If  the  contribu¬ 
tions  do  not  exceed  the  initial  5  percent 
limitation  in  the  first  taxable  year  to 
which  this  limitation  applies,  the  tax¬ 
payer  need  not  submit  actuarial  data  for 
such  year. 

For  the  first  taxable  year  following  the 
first  year  to  which  the  initial  5  percent 
limitation  applies,  and  for  every  fifth 
year  thereafter,  or  more  frequently  where 
preferable  to  the  taxpayer,  the  taxpayer 
shall  submit  with  his  return  a  certifica¬ 
tion  by  a  qualified  actuary  or  by  the 
company  underwriting  a  nontrusteed  an¬ 
nuity  plan  of  the  amount  reasonably 
necessary  to  provide  the  remaining  un¬ 


funded  cost  of  past  and  current  service 
credits  of  all  employees  under  the  plan 
with  a  statement  explaining  all  the 
methods,  factors,  and  assumptions  used 
In  determining  such  amount.  This 
amount  may  be  determined  as  the  sum 
of  (a)  the  unfunded  past  service  cost  as 
of  the  beginning  of  the  year,  and  (b)  the 
normal  cost  for  the  year,  all  determined 
by  methods,  factors,  and  assumptions 
appropriate  as  a  basis  of  limitations  un¬ 
der  clause  (iii>.  Whenever  requested  by 
the  Commissioner  a  similar  certification 
and  statement  shall  be  submitted  for 
the  year  or  years  specified  in  such  re¬ 
quest.  The  Commissioner  will  make 
periodical  examinations  of  such  data  at 
not  less  than  5-year  intervals  and  will 
reduce  the  limitation  under  clause  (i) 
below  the  5  percent  limitation  for  the 
years  with  respect  to  which  he  finds 
that  the  5  percent  limitation  exceeds  the 
amount  reasonably  necessary  to  provide 
the  remaining  unfunded  cost  of  past  and 
current  service  credits  of  all  employees 
under  the  plan.  Where  the  limitation  is 
so  reduced,  the  reduced  limitation  shall 
apply  until  the  Commissioner  finds  that  a 
subsequent  actuarial  valuation  shows  a 
change  to  be  necessary.  Such  subse¬ 
quent  valuation  may  be  made  by  the 
taxpayer  at  any  time  and  submitted  to 
the  Commissioner  with  a  request  for  a 
change  in  the  limitation. 

For  the  purpose  of  limitations  under 
clause  (i),  “compensation  otherwise  paid 
or  accrued’’  means  all  of  the  compensa¬ 
tion  paid  or  accrued  except  that  for 
which  a  deduction  is  allowable  under  a 
plan  that  qualifies  under  section  165  (a), 
including  a  plan  that  qualifies  under  sec¬ 
tion  23  (p)  (1)  <B).  Where  two  or  more 
pension  or  annuity  plans  cover  the  same 
employee,  under  clause  (i)  the  deduc¬ 
tions  with  respect  to  each  such  plan  are 
subject  to  the  limitations  applicable  to 
the  particular  plan  and  the  total  deduc¬ 
tions  for  all  such  plans  are  also  subject 
to  the  limitations  which  would  be  appli¬ 
cable  thereto  if  they  constituted  a  single 
plan.  Where,  because  of  the  particular 
provisions  applicable  to  a  large  class  of 
employees  under  a  plan,  the  costs  with 
respect  to  such  employees  are  nominal  in 
comparison  with  their  compensation, 
after  the  first  year  to  which  the  initial  5 
percent  limitation  applies,  deductions 
under  clause  (i)  are  subject  to  limita¬ 
tions  determined  by  considering  the  plan 
applicable  to  such  class  as  if  it  were  a 
separate  plan.  Deductions  are  allowable 
to  the  extent  of  the  applicable  limita¬ 
tions  under  clause  (i)  even  where  these 
are  greater  than  the  applicable  limita¬ 
tions  under  clause  (ii)  or  clause  (iii). 

Par.  6.  Section  29.23  (p)  —6  is  amended 
to  read  as  follows: 

§  29.23  (p)-6  Pension  and  annuity 
plans ;  limitations  under  section  23  (p) 
(1)  ( A )  (ii).  Subject  to  the  applicable 
general  conditions  and  limitations  (see 
§  29.23  (p>-4>,  under  section  23  (p)  (1) 
(A)  (ii)  deductions  may  be  allowed  to 
the  extent  of  limitations  based  on  costs 
determined  by  distributing  the  remain¬ 
ing  unfunded  cost  of  the  past  and  cur¬ 
rent  service  credits  with  respect  to  all 


employees  covered  under  the  trust  or 
plan  as  a  level  amount  or  level  percent¬ 
age  of  compensation  over  the  remaining 
service  of  each  such  employee  except 
that,  as  to  any  three  individuals  with  re¬ 
spect  to  whom  more  than  50  percent  of 
such  remaining  unfunded  cost  is  attrib¬ 
utable,  the  remaining  unfunded  cost  at¬ 
tributable  to  such  individuals  shall  be 
distributed  over  a  period  of  at  least  five 
taxable  years. 

The  determination  of  costs  as  a  basis 
of  deductions  under  clause  (ii)  of  sec¬ 
tion  23  (p>  (1)  (A)  may  be  illustrated 
by  a  case  where  it  is  estimated  actuari- 
ally  as  of  the  beginning  of  the  plan  on 
the  basis  of  appropriate  assumptions  and 
factors  that  employer  contributions  of 
4  percent  of  compensation  of  each  cov¬ 
ered  employee  during  his  remaining 
service  will  be  sufficient  to  provide  the 
current  service  credits  of  all  employees 
under  the  plan  and  employer  contribu¬ 
tions  of  3  percent  of  compensation  of 
each  covered  employee  during  his  re¬ 
maining  service  will  be  sufficient  to  pro¬ 
vide  the  past  service  credits  of  all  em¬ 
ployees  under  the  plan,  so  that  the  esti¬ 
mated  cost  for  the  first  year  is  7  percent 
of  compensation  of  covered  employees. 

The  statutory  limitation  for  any  tax¬ 
able  year  under  clause  (ii)  is  any  excess 
of  the  amount  necessary  for  the  year  on 
the  basis  of  the  costs  over  the  amount 
allowable  as  a  deduction  under  clause 

(i) ,  all  determined  under  regulations 
prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary. 

For  this  purpose  such  excess,  adjusted 
for  prior  experience,  may  be  computed 
for  each  year  as  follows,  all  determina¬ 
tions  being  made  as  of  the  beginning  of 
the  year: 

(a)  Determine  the  value  of  all  benefits 
expected  to  be  paid  after  the  beginning 
of  the  year  for  all  employees,  any  former 
employees,  and  any  other  beneficiaries, 
then  covered  under  the  plan. 

(b)  If  employees  contribute  under  the 
plan,  determine  the  value  of  all  con¬ 
tributions  expected  to  be  made  after  the 
beginning  of  the  year  by  employees  then 
covered  under  the  plan. 

(c)  Determine  the  value  of  all  funds 
of  the  plan  as  of  the  beginning  of  the 
year. 

(d)  Determine  the  amount  remaining 
to  be  distributed  as  a  level  amount  or 
as  a  level  percentage  of  compensation 
over  the  remaining  future  service  of  each 
employee  by  subtracting  from  paragraph 

(a)  of  this  section  the  sum  of  paragraphs 

(b)  and  (c)  of  this  section. 

(e)  Determine  the  value  of  all  com¬ 
pensation  expected  to  be  paid  after  the 
beginning  of  the  year  to  all  employees 
then  covered  under  the  plan. 

(f)  Determine  an  accrual  rate  for  each 
employee  by  dividing  paragraph  (e)  of 
this  section  into  paragraph  <d)  of  this 
section. 

(g)  Compute  the  excess  under  clause 

(ii)  for  the  year  by  multiplying  the  com¬ 
pensation  paid  to  all  employees  covered 
under  the  plan  during  the  year  by  any 
excess  of  paragraph  <f)  of  this  section 
over  6  percent.  In  general,  where  this 
method  is  used,  the  limitation  under 
clause  (ii)  will  be  equal  to  the  excess  so 
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computed  without  further  adjustment  on 
account  of  prior  favorable  experience, 
provided  all  the  factors  and  assumptions 
used  are  reasonable  in  view  of  all  appli¬ 
cable  considerations  (see  §  29.23  (p)-4 
and  provided  paragraph  (e)  of  this  sec¬ 
tion  is  not  less  than  five  times  the  annual 
rate  of  compensation  in  effect  at  the  be¬ 
ginning  of  the  year. 

Instead  of  determining  the  excess  de¬ 
ductible  under  clause  (ii)  by  the  above 
method,  such  excess  may  be  based  upon 
costs  determined  by  some  other  method 
which  is  reasonable  arid  appropriate  un¬ 
der  the  circumstances.  Thus,  such  ex¬ 
cess  may  be  based  on  the  amounts  nec¬ 
essary  with  respect  to  each  individual 
covered  employee  to  provide  the  remain¬ 
ing  unfunded  cost  of  all  his  benefits  un¬ 
der  the  plan  distributed  as  a  level 
amount  over  the  period  remaining  until 
the  normal  commencement  of  his  retire¬ 
ment  benefits,  in  accordance  with  other 
generally  accepted  actuarial  methods 
which  are  reasonable  and  appropriate  in 
view  of  the  provisions  of  the  plan  and 
the  funding  medium.  In  view  of  the  re¬ 
lationship  of  clause  (ii)  to  clauses  (i) 
and  (iii),  however,  if  the  excess  is  de¬ 
termined  by  a  method  other  than  that 
set  forth  in  the  preceding  paragraph  the 
total  limitations  under' clauses  (i)  and 
(ii)  combined  must  be  determined  by  a 
method  approved  by  the  Commissioner, 
except  where  they  do  not  exceed  the 
limitations  under  clause  (iii),  adjusted 
for  prior  favorable  experience. 

Par.  7.  Section  29.23  (p)-7  is  amended 
to  read  as  follows: 

§  29.23  (p)-7  Pciision  and  annuity 
plans;  limitations  under  section  23  (p) 

( 1 )  (A )  (iii).  Subject  to  the  applica¬ 
ble  general  conditions  and  limitations 
(see  §  29.23  (p)-4),  under  section  23 
(p)  (1)  (A)  (iii),  in  lieu  of  amounts 
deductible  under  the  limitations  of 
clause  (i)  and  clause  (ii),  deductions 
may  be  allowed  to  the  extent  of  limita¬ 
tions  based  on  normal  and  past  service 
or  supplementary  costs  of  providing 
benefits  under  the  plan.  “Normal  cost” 
for  any  year  is  the  amount  actuarially 
determined  which  would  be  required  as 
a  contribution  by  the  employer  in  such 
year  to  maintain  the  plan  if  the  plan  had 
been  in  effect  from  the  beginning  of 
service  of  each  then  included  employee 
and  if  such  costs  for  prior  years  had  been 
paid  and  all  assumptions  as  to  interest, 
mortality,  time  of  payment,  etc.,  had 
been  fulfilled.  Past  service  or  supple¬ 
mentary  cost  at  any  time  is  the  amount 
actuarially  determined  which  would  be 
required  at  such  time  to  meet  all  the  fu¬ 
ture  benefits  provided  under  the  plan 
which  would  not  be  met  by  future  nor¬ 
mal  costs  and  employee  contributions 
with  respect  to  the  employees  covered 
under  the  plan  at  such  time. 

The  limitation  under  clause  (iii)  for 
any  taxable  year  is  the  sum  of  normal 
cost  for  the  year  plus  an  amount  not  in 
excess  of  one-tenth  of  the  past  service 
or  supplementary  cost  as  of  the  date  the 
past  service  or  supplementary  credits  are 
provided  under  the  plan,  all  determined 


under  regulations  prescribed  by  the 
Commissioner  with  the  approval  of  the 
Secretary.  For  this  purpose  the  normal 
costs  may  be  determined  by  any  gen¬ 
erally  accepted  actuarial  method  and 
may  be  expressed  either  as  (a)  the  ag¬ 
gregate  of  level  amounts  with  respect  to 
each  employee  covered  under  the  plan, 
(b)  a  level  percentage  of  payroll  with 
respect  to  each  employee  covered  under 
the  plan,  or  (c)  the  aggregate  of  the  sin¬ 
gle  premium  or  unit  costs  for  the  unit 
credits  accruing  during  the  year  with  re¬ 
spect  to  each  employee  covered  under 
the  plan,  provided,  in  any  case,  that  the 
method  is  reasonable  in  view  of  the  pro¬ 
visions  and  coverage  of  the  plan,  funding 
medium,  and  other  applicable  considera¬ 
tions.  The  limitation  may  include  one- 
tenth  of  the  past  service  or  supplemen¬ 
tary  cost  as  of  the  date  the  provisions  re¬ 
sulting  in  such  cost  were  put  into  effect, 
but  is  subject  to  adjustments  for  prior 
favorable  experience.  See  §  29.23  (p)-4. 
In  any  case  past  service  or  supplemen¬ 
tary  costs  shall  not  be  included  in  the 
limitation  for  any  year  when  the  amount 
required  to  fully  fund  or  purchase  such 
past  service  or  supplementary  credits 
has  been  deducted  and  no  deduction  is 
allowable  for  any  amount  (other  than 
the  normal  cost)  which  is  paid  in  after 
such  credits  are  fully  funded  or  pur¬ 
chased. 

Par.  8.  Section  29.23  (p)-8  is  amended 
to  read  as  follows: 

§  29.23  (p)-8  Pension  and  annuity 
plans;  contributions  in  excess  of  limita¬ 
tions  under  section  23  (p)  (1)  (A);  ap¬ 
plication  of  section  23  (p)  (1)  (A)  (.iv). 
Where  contributions  paid  by  an  employer 
in  a  taxable  year  beginning  after  De¬ 
cember  31,  1941  to  or  under  a  pension  or 
annuity  plan  exceed  the  limitations  ap¬ 
plicable  to  such  year  under  section  23 
(p)  (1)  (A)  but  otherwise  satisfy  the 
conditions  for  deduction  under  section  23 
(p)  (1)  (A)  or  (B),  in  accordance  with 
clause  (iv)  of  section  23  (p)  (1)  (A)  the 
excess  contributions  are  carried  over  and 
deductible  in  succeeding  taxable  years  in 
order  of  time  to  the  extent  of  the  differ¬ 
ence  between  the  amount  paid  and  de¬ 
ductible  in  each  such  succeding  year  and 
the  limitation  applicable  to  such  year 
under  clause  (i),  (ii),  or  (iii).  Such  ex¬ 
cess  contributions  are  deductible  under 
clause  (iv)  of  section  23  (p)  (1)  (A)  in 
succeeding  taxable  years  in  order  of  time 
to  the  extent  of  the  difference  between 
the  amount  paid  and  deductible  in  each 
such  succeeding  year  and  the  limitation 
applicable  to  such  year  under  clause  (i), 
(ii),  or  (iii).  The  provisions  of  clause 
(iv)  are  to  be  applied  after  giving  effect 
to  the  exception  provided  in  section  162 
(d)  (1)  (C)  of  the  Revenue  Act  of  1942 
for  a  taxable  year  beginning  in  1942  (see 
§  29.23  (p)-3)  but  before  giving  effect  to 
the  provisions  of  section  23  (p)  (1)  (F) 
for  any  year.  The  carry-over  provisions 
of  section  23  (p)  (1)  (A)  (iv) ,  after  effect 
has  been  given  to  section  162  (d)  (1) 
(C)  of  the  Revenue  Act  of  1942,  but  be¬ 
fore  effect  has  been  given  to  section  23 
(p)  (1)  (F)  may  be  illustrated  by  the 
following  example: 


Taxable  year  ending  December  31, 


1942: 

Amount  of  contributions  paid  In 

year - - - $100,000 

Limitation  applicable  to  year _  60,  000 

Amount  deductible  for  year _  60,  000 


Excess  carried  over  to  succeed¬ 
ing  years _  40,  000 

Taxable  year  ending  December  31, 

1943: 

Amount  of  contributions  paid  In 

year _  25, 000 

Carried  over  from  previous  years.  40,  000 


Total  deductible  subject  to 

limitation _  65,  000 

Limitation  applicable  to  year _  50,  000 

Amount  deductible  for  year _  50,  000 


Excess  carried  over  to  succeed¬ 
ing  years -  15,  000 

Taxable  year  ending  December  31, 

1944: 

Amount  of  contributions  paid  in 

year _  10. 000 

Carried  over  from  previous  years.  15,  000 


Total  deductible  subject  to 

limitation _  25,  000 

Limitation  applicable  to  year...  45,000 
Amount  deductible  for  year _  25,  000 


Excess  carried  over  to  succeed¬ 
ing  years _  None 


Par.  9.  Section  29.23  (p)-9,  as  amended 
by  Treasury  Decision  5436,  approved 
February  3,  1945,  is  further  amended  to 
read  as  follows: 

§  29.23  (p)-9  Contributions  of  an  em¬ 
ployer  under  an  employees’  annuity  plan 
that  meets  the  requirements  of  section 
165  (a) ;  application  of  section  23  (p)  (2) 
(B).  If  contributions  are  paid  by  an  em¬ 
ployer  in  a  taxable  year  beginning  after 
December  31,  1941  under  an  annuity 
plan  for  employees  and  the  general  con¬ 
ditions  and  limitations  applicable  to  de¬ 
ductions  for  such  contributions  are  sat¬ 
isfied  (see  §  29.23  ( p)  —1 ) ,  the  contribu¬ 
tions  are  deductible  under  section  23  (p) 
(1)  (B)  if  the  further  conditions  pro¬ 
vided  therein  are  satisfied.  For  the 
meaning  of  ‘‘annuity  plan”  as  used  here, 
see  §  29.23  (p>-4.  In  order  that  contri¬ 
butions  by  the  employer  may  be  deducted 
under  section  23  (p)  (1)  <B>  all  of  the 
following  conditions  must  be  satisfied : 

(a)  The  contributions  must  be  paid 
toward  the  purchase  of  retirement  an¬ 
nuities  (or  for  disability,  severance,  in¬ 
surance,  or  survivorship  benefits  inci¬ 
dental  and  directly  related  to  such  an¬ 
nuities)  under  an  annuity  plan  for  the 
exclusive  benefit  of  the  employer’s  em¬ 
ployees  or  their  beneficiaries.  See 
§  29.165-1  (a). 

(b)  The  contributions  must  be  paid  in 
a  taxable  year  of  the  employer  which 
ends  with  or  within  a  year  of  the  plan  for 
which  it  meets  the  applicable  require¬ 
ments  with  respect  to  discrimination  set 
out  in  paragraphs  (3),  (4),  (5),  and  (6) 
of  section  165  (a>.  In  order  that  con¬ 
tributions  carried  over  may  be  deducted 
in  a  succeeding  taxable  year  of  the  em¬ 
ployer  in  accordance  with  section  23  (p) 
(1)  (A)  (iv),  the  succeeding  year  also 
must  end  with  or  within  a  taxable  year 
of  the  plan  for  which  it  meets  such  re¬ 
quirements.  See  §§  29.165-3  and  29.- 
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165-4.  In  the  case  of  an  annuity  plan 
in  effect  on  or  before  September  1,  1942, 
the  requirements  of  these  paragraphs 
do  not  apply  to  any  period  of  the  plan 
within  the  taxable  year  of  the  employer 
beginning  in  1942  and  are  considered  to 
be  satisfied  for  the  period  beginning  with 
the  beginning  of  the  first  taxable  year 
of  the  employer  following  December  31, 
1942,  and  ending  June  30,  1945,  if  the 
provisions  thereof  satisfy  such  require¬ 
ments  by  June  30,  1945,  and  if  by  that 
time  all  provisions  of  such  plan  which  are 
necessary  to  satisfy  such  requirements 
are  in  effect  and  have  been  made  effec¬ 
tive  for  all  purposes  with  respect  to  the 
portion  of  such  period  after  December 
31.  1943.  In  the  case  of  an  annuity  plan 
put  into  effect  after  September  1,  1942, 
and  prior  to  January  1,  1945,  these  re¬ 
quirements  are  considered  to  be  satis¬ 
fied  for  the  period  beginning  with  the 
date  on  which  it  was  put  into  effect  and 
ending  with  June  30,  1945,  if  all  provi¬ 
sions  of  the  plan  which  are  necessary  to 
satisfy  such  requirements  are  in  effect 
by  the  end  of  such  period  and  have  been 
made  effective  for  all  purposes  with  re¬ 
spect  to  the  portion  of  such  period  after 
December  31,  1943.  In  the  case  of  an 
annuity  plan  put  into  effect  after  De¬ 
cember  31.  1944,  these  requirements  are 
considered  to  be  satisfied  for  the  period 
beginning  with  the  date  on  which  it  was 
put  into  effect  and  ending  with  the  15th 
day  of  the  third  month  following  the 
close  of  the  taxable  year  of  the  employer 
in  which  the  plan  was  put  into  effect,  if 
all  provisions  of  the  plan  which  are  nec¬ 
essary  to  satisfy  such  requirements  are 
in  effect  by  the  end  of  such  period  and 
have  been  made  effective  for  all  purposes 
with  respect  to  the  whole  of  such  period. 
See  section  162  (d)  of  the  Revenue  Act 
of  1942,  as  amended  by  Public  Law  511 
<78th  Congress),  approved  December  20, 
1944.  and  §  29.165-5. 

(c)  There  must  be  a  definite  written 
arrangement  between  the  employer  and 
the  insurer  that  refunds  of  premiums,  if 
any,  shall  be  applied  within  the  taxable 
year  of  the  employer  in  which  received 
or  within  the  next  succeeding  taxable 
year  toward  the  purchase  of  retire¬ 
ment  annuities  (or  for  disability,  sev¬ 
erance,  insurance,  or  survivorship  ben¬ 
efits  incidental  and  directly  related  to 
such  annuities)  under  the  plan.  For 
the  purpose  of  this  condition,  ‘‘refunds  of 
premiums”  means  payments  by  the  in¬ 
surer  on  account  of  credits  such  as  divi¬ 
dends,  experience  rating  credits,  or  sur¬ 
render  or  cancellation  credits.  The  ar¬ 
rangement  may  be  in  the  form  of  con¬ 
tract  provisions  or  written  directions  of 
the  employer  or  partly  in  one  form  and 
partly  in  another.  This  condition  will  be 
considered  satisfied  where  (1)  all  credits 
are  applied  regularly  as  they  are  deter¬ 
mined  toward  the  premiums  next  due 
under  the  contracts  before  any  further 
employer  contributions  are  so  applied, 
and  (2)  under  the  arrangement  (i)  no  re¬ 
fund  of  premiums  may  be  made  during 
continuance  of  the  plan  unless  applied  as 
aforesaid  and  (ii)  if  refunds  of  premiums 
may  be  made  after  discontinuance  of  the 


plan  on  account  of  surrenders  or  can¬ 
cellations  before  all  retirement  annuities 
provided  under  the  plan  with  respect  to 
service  prior  to  its  discontinuance  have 
been  purchased,  such  refunds  will  be  ap¬ 
plied  in  the  taxable  year  of  the  employer 
In  which  received  or  in  the  next  succeed¬ 
ing  taxable  year  to  purchase  retirement 
annuities  for  employees  by  a  procedure 
which  does  not  contravene  the  condi¬ 
tions  of  section  165  (a)  (4). 

Where  the  above  conditions  are  satis¬ 
fied,  the  amounts  of  deductions  are  un¬ 
der  section  23  (p)  (1)  (B)  are  governed 
by  the  limitations  provided  in  section  23 
(p)  (1)  (A).  See  §§  29.23  (p) -4  to  29.23 
<p)-8,  inclusive. 

Par.  10.  Section  29.23  (p)-10  is 

amended  to  read  as  follows: 

5  29.23  (p)-10  Contributions  of  an  em¬ 
ployer  to  an  employees’  profit-sharing  or 
stock  bonus  trust  that  meets  the  require¬ 
ments  of  section  165  (a);  application  of 
section  23  (p)  (1)  (C).  If  contributions 
are  paid  by  an  employer  in  a  tax¬ 
able  year  beginning  after  December 
31, 1941  to  a  profit-sharing  or  stock  bonus 
trust  for  employees  and  the  general  con¬ 
ditions  and  limitations  applicable  to  de¬ 
ductions  for  such  contributions  are  satis¬ 
fied  (see  §  29.23  (p-1),  the  contribu¬ 
tions  are  deductible  under  section  23 
(p)  (1)  (C)  if  the  further  conditions 
provided  therein  are  also  satisfied.  In 
order  to  be  deductible  under  section  23 
(p)  (1)  (C)  the  contributions  must  be 
paid  in  a  taxable  year  of  the  employer 
which  ends  with  or  winthin  a  taxable 
year  of  the  trust  for  which  it  is  exempt 
under  section  165  (a)  and  the  trust  must 
not  be  designed  to  provide  retirement 
benefits  for  which  the  contributions  can 
be  determined  actuarially.  In  order 
that  contributions  carried  over  may  be 
deducted  in  a  succeeding  taxable  year  of 
the  employer  in  accordance  with  the 
third  sentence  of  section  23  (p)  (1)  (C), 
the  succeeding  year  also  must  end  with 
or  within  a  taxable  year  of  the  trust  for 
which  it  is  exempt  under  section  165  (a). 

The  amount  of  deductions  under  sec¬ 
tion  23  (p)  (1)  (C)  for  any  taxable  year 
is  subject  to  limitations  based  on  the 
compensation  otherwise  paid  or  accrued 
during  such  taxable  year  to  the  employ¬ 
ees  who,  in  such  year,  are  beneficiaries  of 
the  trust  funds  accumulated  under  the 
plan.  For  this  purpose  “compensation 
otherwise  paid  or  accrued”  means  all  of 
the  compensation  paid  or  accrued  except 
that  for  which  a  deduction  is  allowable 
under  a  plan  that  qualifies  under  section 
165  (a),  including  a  plan  that  qualifies 
under  section  23  (p)  (1)  <B).  The  limi¬ 
tations  under  section  23  (p)  (1)  (C)  ap¬ 
ply  to  the  total  amount  deductible  for 
contributions  to  the  trust  regardless  of 
how  the  funds  of  the  trust  are  invested, 
applied,  or  distributed,  and  no  other  de¬ 
duction  is  allowable  on  account  of  any 
benefits  provided  by  contributions  to  the 
trust  or  by  the  funds  thereof.  Where 
contributions  are  paid  to  two  or  more 
profit-sharing  or  stock  bonus  trusts  sat¬ 
isfying  the  conditions  for  deduction  un¬ 
der  section  23  (p)  (1)  (C),  such  trusts 
are  considered  as  a  single  trust  in  apply¬ 
ing  these  limitations. 


The  primary  limitation  on  deductions 
for  a  taxable  year  is  15  percent  of  the 
compensation  otherwise  paid  or  accrued 
during  such  taxable  year  to  the  employ¬ 
ees  who,  in  such  year,  are  beneficiaries  of 
the  trust  funds  accumulated  under  the 
plan.  So  long  as  the  contributions  do 
not  in  any  year  exceed  the  primary  limi¬ 
tation,  this  is  the  only  limitation  under 
section  23  (p)  (1)  (C)  which  has  any 
effect. 

In  order  that  the  deductions  may  aver¬ 
age  15  percent  of  compensation  other¬ 
wise  paid  or  accrued  over  a  period  of 
years  where  contributions  in  some  tax¬ 
able  year  beginning  after  December  31, 
1941  are  less  than  the  primary  limitation 
but  contributions  in  some  succeeding 
taxable  year  exceed  the  primary  limita¬ 
tion,  deductions  in  each  succeeding  year 
are  subject  to  a  secondary  limitation  in¬ 
stead  of  to  the  primary  limitation.  The 
secondary  limitation  for  any  year  Is 
equal  to  the  lesser  of  (a)  twice  the  pri¬ 
mary  limitation  for  the  year,  or  (b)  any 
excess  of  (1)  the  aggregate  of  the  pri¬ 
mary  limitations  for  the  year  and  for  all 
prior  years  beginning  after  December  31, 
1941  over  (2)  the  aggregate  of  the  deduc¬ 
tions  allowed  or  allowable  under  the  lim¬ 
itations  provided  in  section  23  (p)  (1) 
(C)  for  all  prior  years  beginning  after 
December  31,  1941,  after  giving  effect  to 
the  provisions  of  section  162  (d)  (1)  <C) 
of  the  Revenue  Act  of  1942  in  computing 
both  items  (1)  and  (2). 

In  any  case  where  the  contributions  in 
a  taxable  year  beginning  after  Decem¬ 
ber  31,  1941  exceed  the  amount  allowable 
as  a  deduction  for  the  year  under  sec¬ 
tion  23  (p)  (1)  (C)  after  giving  effect  to 
section  162  (d)  (1)  (C)  of  the  Revenue 
Act  of  1942,  the  excess  is  deductible  in 
succeeding  taxable  years,  in  order  of 
time,  in  which  the  contributions  are  less 
than  the  primary  limitations,  so  that  the 
total  deduction  for  any  such  succeeding 
year  is  equal  to  the  primary  limitation 
for  such  year  but  not  more  than  the  sum 
of  the  contributions  in  such  year  and  the 
excess  contributions  not  deducted  under 
the  limitations  of  section  23  (p)  (1)  (C) 
for  prior  years  beginning  after  December 
31,  1941. 

In  case  contributions  are  paid  in  the 
employer’s  taxable  year  beginning  in  1942 
and  prior  to  September  1,  1942,  the 
limitation  on  deductions  for  such  tax¬ 
able  year  is  subject  to  an  exception  pro¬ 
vided  in  section  162  (d)  (1)  (C)  of  the 
Revenue  Act  of  1942  (see  §  29.23  (p)-3). 

In  case  deductions  are  allowable  under 
section  23  (p)  (1)  (A)  or  <B),  as  well 
as  under  section  23  (p)  (1)  (C),  the 
limitations  under  section  23  (p)  (1)  (A) 
and  (C)  are  determined  and  applied 
without  giving  effect  to  the  provisions  of 
section  23  (p)  (1)  (F)  but  the  amounts 
allowable  as  deductions  are  subject  to  the 
further  limitations  provided  in  section 
23  (p)  (1)  (F)  (see  §  29.23  (p»-12). 

The  provisions  of  section  23  (p)  (1) 
(C),  after  effect  has  been  given  to  sec¬ 
tion  162  (d)  (1)  (C)  of  the  Revenue  Act 
of  1942  but  without  giving  effect  to  sec¬ 
tion  23  (p)  (1)  (F),  may  be  illustrated  as 
follow’s : 
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RULES  AND  REGULATIONS 


[Illustration  of  application  of  provisions  of  section  28  (p)  (1)  (F)  and  of  treatment  of  carry-overs 
for  overlapping  pension  and  profit-sharing  trusts  put  Into  effect  In  1943  and  covering  the  same 
employees  (all  figures  represent  thousands  of  dollars)] 


Taxable  (calendar)  years 


1943 

1944 

1940 

1940 

Application  of  action  tS  (p)  (1)  (F)— totals  for  petition  and  profit-sharing 

trust 

13.  Amount  deductible  lor  year  under  section  23  (p)  (1)  (F): 

(a)  30%  of  compensation  covered  in  year  * . , . 

300 

270 

180 

(b)  (1)  (i)  20%  of  compensation  covered  in  year  * . 

(II)  Total  amount  otherwise  deductible  for  year:  (5)  plus 

275 

250 

225 

ISO 

(11) . 

375 

240 

235 

145 

(ili)  Smaller  of  (1)  or  (ii) . . . . . 

(2)  Carry-over  from  prior  years  under  section  23  (p)  (1)  (F)_.. 

275 

240 

225 

145 

0 

100 

40 

10 

(3)  Sum  of  (1)  (iii)and  (2) .  . 

(c)  Amount  deductible:  Lesser  of  (a)  or  (b)  (3) . 

275 

840 

205 

155 

275 

300 

265 

155 

14.  t  arry-over  to  succeeding  years  under  section  23  (p)  (1)  (F):  13  (b) 

(2;  plus  13  (b)  (1)  (ib  minus  13  (c) . 

100 

40 

10 

0 

*  Compensation  otherwise  paid  or  accrued  during  the  year  to  the  employees  who  are  beneficiaries  under  the  trusts 
In  the  year. 

1 30%  limitation  not  applicable  to  first  year  of  plan. 


In  case  contributions  are  paid  in  the 
employer’s  taxable  year  beginning  in 
1942  and  prior  to  September  1,  1942,  and 
the  deduction  allowable  for  such  year  is 
Increased  by  the  effect  of  section  162  (d) 
(1)  (C)  of  the  Revenue  Act  of  1942  (see 
§  29.23  (p)-3),  the  deductions  otherwise 
allowable  for  such  year  under  section  23 
(p)  (1)  (A),  (B)  or  (C)  are  considered 
to  be  those  allowable  after  giving  effect 
to  the  provisions  of  section  162  (d)  (1) 
<C)  of  the  Revenue  Act  of  1942  severally 
for  the  several  overlapping  trusts  or 
plans  in  such  year  and  the  limitation  ap¬ 
plicable  to  such  year  under  section  23 
(p)  (1)  (P)  is  not  less  than  the  sum  of 
(a)  the  amounts  paid  in  such  taxable 
year  prior  to  September  1,  1942  to  or  un¬ 
der  the  overlapping  trusts  or  plans  and 
deductible  under  section  23  (a)  or  23  (p) 
prior  to  amendment  by  section  162  (d) 
of  the  Revenue  Act  of  1942,  and  (b)  so 
much  of  the  amounts  paid  in  such  tax¬ 
able  year  on  or  after  September  1,  1942, 
to  or  under  such  trusts  or  plans  as  does 


not  exceed  that  proportion  of  25  percent 
of  the  compensation  otherwise  paid  or 
accrued  during  such  taxable  year  to  all 
employees  who  are  beneficiaries  under 
such  trusts  or  plans  in  the  year,  which 
the  number  of  months  in  such  taxable 
year  after  August  31,  1942  bears  to 
twelve. 

Par.  13.  This  Treasury  decision  shall 
be  effective  on  the  31st  day  after  the 
date  of  its  publication  in  the  Federal 
Register. 

(56  Stat.  863,  32,  467;  26  U.  S.  C.  23  (p), 
62,  3791) 

Fred  S.  Martin, 

Acting  Commissioner 
of  Internal  Revenue. 

Approved:  November  2,  1948. 

Thomas  J.  Lynch, 

Acting  Secretary  of  the  Treasury. 

[P.  R.  Doc.  48-9767;  Filed,  Nov.  6,  1948; 
9:02  a.  m.j 


TITLE  32— NATIONAL  DEFENSE 

Chapter  IV — National  Advisory 
Committee  for  Aeronautics 

Part  401 — Creation  and  Authority 
Part  402 — Purpose  and  Functions 
Part  403 — Organization 
Part  404 — Work  for  Private  Parties 

Part  405 — Availability  of  Information 
and  Records 

DISCONTINUATION  OF  CODIFICATION  AND 
REVOCATION  OF*  PART 

Part  404 — Work  for  Private  Parties, 
hereby  Is  revoked. 

The  codification  of  Parts  401,  402,  403, 
and  405  hereby  is  discontinued.  Any 
further  amendments  to  this  material 
will  be  published  in  the  notices  section  of 
the  Federal  Register. 

J.  F.  Victory, 
Executive  Secretary. 

November  2,  1948. 

IF.  R.  Doc.  48-9727;  Filed,  Nov.  6,  1948; 
8:46  a.  m. | 


TITLE  50— WILDLIFE 

Chapter  I — Fish  and  Wildlife  Service, 
Department  of  the  Interior 

Part  1 — Migratory  Birds  and  Certain 
Game  Mammals 

OPEN  SEASONS,  BAG  LIMITS,  AND  POSSESSION 
OF  CERTAIN  MIGRATORY  GAME  BIRDS 

Cross  Reference:  For  amendment  of 
8  1.4  respecting  extension  or  reopening 
of  the  hunting  season  in  states  where 
emergency  action  to  prevent  forest  fires 
has  resulted  in  the  shortening  of  the 
season,  see  Proclamation  2822.  supra. 


PROPOSED  RULE  MAKING 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Internal  Revenue 
[26  CFR,  Part  811 

Estate  Tax;  Estate  of  Husband  or  Wife 
Under  Revenue  Act  of  1948 

NOTICE  OF  PROPOSED  RULE  MAKING 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act,  approved 
June  11.  1946,  that  the  regulations  set 
forth  in  tentative  form  below  are  pro¬ 
posed  to  be  prescribed  by  the  Commis¬ 
sioner  of  Internal  Revenue,  with  the  ap¬ 
proval  of  the  Secretary  of  the  Treasury. 
Prior  to  the  final  adoption  of  such  regu¬ 
lations.  consideration  will  be  given  to 
any  data,  views,  or  arguments  pertain¬ 
ing  thereto  which  are  submitted  in  writ¬ 
ing  in  duplicate  to  the  Commissioner  of 
Internal  Revenue,  Washington  25,  D.  C., 
within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  The  proposed  regu¬ 


lations  are  to  be  issued  under  the  author¬ 
ity  contained  in  section  3791  of  the  In¬ 
ternal  Revenue  Code  (53  Stat.  467;  26 
U.  S.  C.  3791)  and  pursuant  to  the  pro¬ 
visions  of  the  Revenue  Act  of  1948  (Pub¬ 
lic  Law  471,  80th  Congress),  enacted 
April  2,  1948,  and  of  Public  Law  869,  80th 
Congress,  approved  July  1,  1948. 

[seal]  Fred  S.  Martin, 

Acting  Commissioner  of 
Internal  Revenue. 

In  order  to  conform  Regulations  105 
(26  CFR,  Part  81)  to  certain  sections  of 
the  Revenue  Act  of  1948  (Public  Law  471, 
80th  Congress),  enacted  April  2,  1948, 
and  to  Public  Law  869,  80th  Congress, 
approved  July  1,  1948,  such  regulations 
are  amended  as  follows: 

Paragraph  1.  Section  81.2,  as  amended 
by  Treasury  Decision  6239,  approved 
March  10,  1943,  Is  further  amended  by 
striking  out  the  next  to  the  last  sentence. 

Par.  2.  There  is  Inserted  immediately 
preceding  8  81.8  the  following: 


Sec.  363.  (Revenue  Act  of  1948)  Credit  for 
Gift  Tax 

(a)  Section  813  (a)  (2)  (A)  of  the  Internal 
Revenue  Code  (relating  to  credit  for  gift 
tax)  is  hereby  amended  by  inserting  before 
the  period  at  the  end  thereof  the  following 
“reduced  by  the  aggregate  amount  of  the 
deductions  allowed  under  subsections  <d) 
and  (e)  of  section  812.” 

(b)  Subparagraph  (B)  of  section  813  (a) 
(2)  of  the  Internal  Revenue  Code  (relating 
to  credit  for  gift  tax)  is  hereby  amended  to 
read  as  follows: 

(B)  In  applying,  with  respect  to  any  gift, 
the  ratio  6tated  in  subparagraph  <A»,  the 
value  at  the  time  of  the  gift  or  at  the  time 
of  the  death,  referred  to  in  6Uch  ratio,  shall 
be  reduced: 

(1)  By  such  amount  as  will  properly  re¬ 
flect  the  amount  of  such  gift  which  was 
excluded  in  determining  (for  the  purposes 
of  section  1003  (a),  or  of  section  504  (a)  of 
the  Revenue  Act  of  1932)  the  total  amount 
of  gifts  made  during  the  year  in  which  the 
gift  was  made; 

(li)  If  a  deduction  with  respect  to  such 
gift  is  allowed  under  section  L12  (e)  (the 
so-called  "marital  deduction” — then  by  an 
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amount  which  bears  the  same  ratio  to  such 
value  (reduced  as  provided  In  clause  (1)  Of 
this  subparagraph)  as  the  aggregate  amount 
of  the  marital  deductions  allowed  under  sec> 
tion  812  (e)  bears  to  the  aggregate  amount 
of  such  marital  dedurtlons  computed  with¬ 
out  regard  to  subparagraph  (H)  of  section 
812  (e)  (1);  and 

’(HI)  If  a  deduction  with  respect  to  such 
gift  Is  allowed  under  section  812  (d)  (the 
so-called  "charitable  deduction”) — then  by 
the  amount  of  such  value,  reduced  as  pro¬ 
vided  In  clause  (l)  of  this  subparagraph. 

(C)  Where  the  decedent  waj  the  donor  of 
the  gift  but,  under  the  provisions  of  section 
1000  (f),  the  gift  was  considered  as  made 
one-half  by  his  spouse: 

(1)  The  term  “the  amount  of  the  tax  paid 
under  chapter  4.”  as  used  In  subparagraph 
(A)  of  this  paragraph.  Includes  the  amounts 
paid  with  respect  to  each  half  of  such  gift, 
the  amount  paid  with  respect  to  each  being 
computed  In  the  manner  provided  In  sub- 
paragraph  (D) :  and 

(11)  In  applying,  with  respect  to  such  gift, 
the  ratio  stated  In  subparagraph  (A)  of  this 
paragraph,  the  value  at  the  time  of  the  gift 
or  at  the  time  of  the  death,  referred  to  In 
such  ratio,  Includes  such  value  with  respect 
to  each  half  of  such  gift,  each  such  value 
being  reduced  as  provided  In  clause  (1)  of 
subparagraph  (B)  of  this  paragraph. 

(D)  (1)  For  the  purposes  of  subparagraph 
(A),  the  amount  of  tax  paid  under  chapter  4. 
or  under  Title  III  of  the  Revenue  Act  of  1932, 
with  respect  to  any  gift  shall  be  an  amount 
which  bears  the  same  ratio  to  the  total  tax 
paid  for  the  year  in  which  the  gift  was  made 
as  the  amount  of  such  gift  bears  to  the  total 
amount  of  net  gifts  (computed  without  de¬ 
duction  of  the  specific  exemption)  for  such 
year. 

(li)  For  the  purposes  of  clause  (1)  the 
"amount  of  such  gift”  shall  be  the  amount 
Included  with  respect  to  such  gift  In  deter¬ 
mining  (for  the  purposes  of  section  1003  (a), 
or  of  section  504  (a)  of  the  Revenue  Act  of 
1932)  the  total  amount  of  gifts  made  during 
such  year,  redu<^d  by  the  amount  of  any 
deduction  allowed  with  respect  to  such  gift 
under  section  1004  (a)  (2),  or  under  section 
505  (a)  (2)  of  the  Revenue  Act  of  1932  (the 
so-called  “charitable  deduction”),  or  under 
section  1004  (a)  (3)  (the  so-called  “marital 
deduction”). 

(c)  Section  936  (b)  (1)  of  the  Internal 
Revenue  Code  (relating  to  credit  for  gift  taxi 
is  hereby  amended  by  Inserting  after  the 
words  “entire  gross  estate”  In  clause  (A) 
thereof  the  following:  “reduced  by  the  aggre¬ 
gate  amount  of  the  deductions  allowed  under 
subsections  (d)  and  (e)  of  section  812”. 

(d)  Paragraph  (2)  of  section  936  (b)  of  the 
Internal  Revenue  Code  (relating  to  credit  for 
gift  tax)  Is  hereby  amended  to  read  as  fol¬ 
lows: 

(2)  In  applying,  with  respect  to  any  gift, 
the  ratio  stated  In  clause  (A)  of  paragraph 
(1),  the  value  at  the  time  of  the  gift  or  at 
the  time  of  the  death,  referred  to  in  such 
ratio,  shall  be  reduced: 

(A)  By  such  amount  as  will  properly  re¬ 
flect  the  amount  of  such  gift  which  was  ex¬ 
cluded  in  determining  (for  the  purposes  of 
section  1003  (a),  or  of  section  504  (a)  of  the 
Revenue  Act  of  1932)  the  total  amount  of 
gifts  made  during  the  year  In  which  the 
gift  was  made; 

“(B)  If  a  deduction  with  respect  to  such 
gift  is  allowed  under  section  812  (e)  (the 
so-called  "marital  deduction”) — then  by  an 
amount  which  bears  the  same  ratio  to  such 
value  (reduced  as  provided  in  subparagraph 
(A)  of  this  paragraph)  as  the  aggregate 
amount  of  the  marital  deductions  allowed 
under  section  812  (e)  bears  to  the  aggre¬ 
gate  amount  of  such  marital  deductions 
computed  without  regard  to  subparagraph 
(H)  of  section  812  (e)  (1);  and 

(C)  If  a  deduction  with  respect  to  such 
gift  is  allowed  under  section  812  (d)  (the 


so-called  “charitable  deduction”) — then  by 
the  amount  of  such  value,  reduced  as  pro¬ 
vided  In  subparagraph  (A)  of  this  para¬ 
graph. 

(3)  Where  the  decedent  was  the  donor  of 
the  gift  but,  under  the  provisions  of  section 
1000  (f),  the  gift  was  considered  as  made 
one-half  by  his  spouse: 

(A)  The  term  “the  amount  of  the  tax  paid 
under  chapter  4”,  as  used  in  paragraph  (1) 
of  this  subsection,  Includes  the  amounts 
paid  with  respect  to  each  half  of  such  gift, 
the  amount  paid  with  respect  to  each  be¬ 
ing  computed  In  the  manner  provided  In 
paragraph  (4);  and 

(B)  In  applying,  with  respect  to  such 
gift,  the  ratio  stated  in  clause  (A)  of  para¬ 
graph  (1),  the  value  at  the  time  of  the  gift 
or  at  the  time  of  the  death,  referred  to  In 
such  ratio,  Includes  such  value  with  re¬ 
spect  to  each  half  of  such  gift,  each  such 
value  being  reduced  as  provided  In  subpara¬ 
graph  (A)  of  paragraph  (2). 

(4)  (A)  For  the  purposes  of  paragraph  (1), 
the  amount  of  tax  paid  under  chapter  4.  or 
under  Title  III  of  the  Revenue  Act  of  1932, 
with  respect  to  any  gift  shall  be  an  amount 
which  bears  the  same  ratio  to  the  total  tax 
paid  for  the  year  in  which  the  gift  was  made 
as  the  amount  of  such  gift  bears  to  the  total 
amount  of  net  gifts  (computed  without 
deduction  of  the  specific  exemption)  for  such 
year. 

(B)  For  the  purposes  of  subparagraph  (A) 
the  “amount  of  such  gift”  shall  be  the 
amount  Included  with  respect  to  such  gift  In 
determining  (for  the  purposes  of  section  1003 
(a),  or  of  section  504  (a)  of  the  Revenue  Act 
of  1932)  the  total  amount  of  gifts  made  dur¬ 
ing  such  year,  reduced  by  the  amount  of  any 
deduction  allowed  with  respect  to  such  gift 
under  section  1004  (a)  (2),  or  under  section 
505  (a)  (2)  of  the  Revenue  Act  of  1932  (the 
so-called  “charitable  deduction”),  or  under 
section  1004  (a)  (3)  (the  so-called  “marital 
deduction”). 

(e)  The  amendments  made  by  this  section 
shall  be  applicable  only  with  respect  to  the 
estates  of  decedents  dying  after  December  31, 
1947. 

Par.  3.  Section  81.8,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  to  read  as  follows: 

§81.8  Credit  for  gift  tax — fa)  Pri¬ 
ority  of  credits.  If  the  decedent  died 
after,  October  21,  1942,  the  credits  au¬ 
thorized  against  the  basic  estate  tax  im¬ 
posed  by  section  810  or  section  860  are  to 
be  deducted  in  the  following  order:  (1) 
The  credit  for  estate,  inheritance,  legacy, 
or  succession  taxes  under  §  81.9,  (2)  the 
credit  for  gift  tax  under  paragraph  (b) 
of  this  section,  and  (3)  the  credit  for  gift 
tax  under  paragraph  (c)  of  this  section. 
If  the  decedent  died  on  or  before  October 
21,  1942,  such  credits  are  to  be  deducted 
in  the  following  order:  (1)  The  credit 
for  gift  tax  under  paragraph  (b)  of  this 
section,  (2)  the  credit  for  gift  tax  under 
paragraph  (c)  of  this  section,  and,  (3) 
the  credit  for  estate,  inheritance,  legacy, 
or  succession  taxes  under  §  81.9. 

(b)  Credit  for  gift  tax  paid  under  Rev¬ 
enue  Act  of  1924.  Credit  against  the 
basic  estate  tax  imposed  by  section  810  or 
section  880  is  authorized  by  section  813 
(a)  (1)  for  gift  tax  paid  under  the  Reve¬ 
nue  Act  of  1924  in  respect  of  property  in¬ 
cluded  in  the  gross  estate.  If  the  de¬ 
cedent  died  on  or  before  October  21, 1942, 
such  credit  may  not  exceed  the  total 
amount  of  the  basic  estate  tax;  if  the 
decedent  died  after  such  date,  such  credit 
may  not  exceed  the  amount  of  such  estate 
tax  after  deduction  of  the  credit  allowed, 
if  any,  for  estate,  inheritance,  legacy,  or 


succession  taxes  paid  to  any  State  or  Ter¬ 
ritory,  possession  of  the  United  States,  or 
the  District  of  Columbia.  (See  §  81.9.) 
No  credit  for  gift  tax  paid  under  the  Rev¬ 
enue  Act  of  1924  is  allowable  against 
the  additional  estate  tax  imposed  by  sec¬ 
tion  935. 

If  only  a  part  of  the  property  included 
for  the  purpose  of  the  gift  tax  imposed 
for  a  certain  calendar  year  under  the 
Revenue  Act  of  1924  is  also  included  in 
the  decedent’s  gross  estate  for  the  pur¬ 
pose  of  the  estate  tax,  the  gift  tax  paid 
in  respect  of  such  part  of  the  property 
is  an  amount  which  bears  the  same  ratio 
to  the  total  gift  tax  paid  for  such  calen¬ 
dar  year  as  the  value  of  such  part  of  the 
property  bears  to  the  total  amount  of 
gifts  included  for  the  purpose  of  the  gift 
tax  imposed  for  such  year.  For  the  pur¬ 
pose  of  computing  this  proportion,  the 
values  finally  determined  for  the  pur¬ 
pose  of  the  gift  tax  will  control. 

(c)  Credit  for  gift  tax  paid  under 
chapter  4  of  the  Internal  Revenue  Code 
or  under  the  Revenue  Act  of  1932 — (1) 
In  general.  Credit  against  both  the  basic 
estate  tax  imposed  by  section  810  or  sec¬ 
tion  860  and  the  additional  estkte  tax 
imposed  by  section  935  is  authorized  by 
sections  813  (a)  (2)  and  936  <b)  for  gift 
tax  paid  under  chapter  4  of  the  Code  or 
under  the  Revenue  Act  of  1932  in  respect 
of  property  included  in  the  gross  estate. 

The  credit  is  allowable  even  though  the 
gift  tax  is  paid  by  the  executor  after  the 
decedent’s  death  and  the  amount  of  the 
gift  tax  is  deductible  from  the  gross 
estate  as  a  debt  of  the  decedent. 

The  credit  under  this  paragraph  in  re¬ 
spect  of  any  gift  included  in  the  gross 
estate  is  limited  to  the  smaller  of  the  fol¬ 
lowing  amounts:  __ 

(1)  The  amount  of  gift  tax  paid  in  re¬ 
spect  of  such  gift,  computed  as  set  forth 
under  subparagraph  (2)  of  this  para¬ 
graph. 

(ii)  The  amount  of  the  basic  and  ad¬ 
ditional  estate  taxes  attributable  to  such 
gift,  computed  as  set  forth  under  sub- 
paragraph  (3)  of  this  paragraph. 

Where  more  than  one  gift  is  included 
in  the  gross  estate  of  a  decedent  dying 
after  December  31. 1947,  a  separate  com¬ 
putation  of  the  two  limitations  on  the 
credit  is  to  be  made  with  respect  to  each 
gift. 

(2)  First  limitation.  If  only  one  gift 
was  made  during  a  certain  calendar 
year,  and  such  gift  is  wholly  included  in 
the  decedent’s  gross  estate  for  the  pur¬ 
pose  of  the  estate  tax,  the  credit  with 
respect  to  such  gift  is  limited  to  the 
amount  of  the  gift  tax  paid  for  such 
calendar  year.  If  more  than  one  gift 
was  made  during  a  certain  calendar  year, 
the  credit  with  respect  to  any  such  gift 
which  13* included  in  the  decedent’s  gross 
estate  for  the  purpose  of  the  estate  tax 
is  limited  to  an  amount  A,  which  bears 
the  same  ratio  to  B  (the  total  gift  tax 
paid  for  such  calendar  year)  as  C  (the 
amount  of  such  gift,  reduced  by  any  por¬ 
tion  of  such  amount  excluded  under  sec¬ 
tion  1003  (b)  of  the  Code  or  sec¬ 
tion  504  (b)  of  the  Revenue  Act  of  1932 
or  deducted  under  section  1004  (a)  (2) 
or  (3)  of  the  Code  or  section  505  (a)  (2) 
of  the  Revenue  Act  of  1932)  bears  to  D 
(the  total  amount  of  net  gifts  for  such 
year,  computed  without  deduction  of  the 
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itation"  less  the  credit  allowed  against 
the  basic  estate  tax  and  (b)  the  amount 
of  the  additional  estate  tax  attributable 
to  the  gift,  computed  in  the  manner 
described  under  the  “second  limitation”. 

Par.  4.  There  is  inserted  immediately 
preceding  §  81.11  the  following: 

Sec.  364  (Revenue  Act  of  1948)  Optional 
Valuation 

(a)  The  last  sentence  of  section  811  (J)  of 
the  Internal  Revenue  Code  (relating  to  op¬ 
tional  valuation)  is  hereby  amended  to  read 
as  follows:  "In  case  of  an  election  made  by 
the  executor  under  this  subsection,  then: 

(A)  for  the  purposes  of  the  deduction 
under  section  812  (d)  or  section  861  (a)  (3), 
any  bequest,  legacy,  devise,  or  transfer 
enumerated  therein,  and 

(B)  for  the  purposes  of  the  deduction 
under  section  812  (e),  any  interest  in  prop¬ 
erty  passing  to  the  surviving  spouse. 

shall  be  valued  as  of  the  date  of  the  dece¬ 
dent’s  death  with  adjustment  for  any  dif¬ 
ference  In  value  (not  due  to  mere  lapse  of 
time  or  the  occurrence  or  nonoccurrence  of  a 
contingency)  of  the  property  as  of  the  date 
one  year  after  the  decedent’s  death  (substi¬ 
tuting.  In  the  case  of  property  distributed 
by  the  executor  or  trustee,  or  sold,  ex¬ 
changed.  or  otherwise  disposed  of.  during 
such  one-year  period,  the  date  thereof ).” 

(b)  The  amendment  made  by  this  sec¬ 
tion  shall  be  applicable  only  with  respect 
to  estates  of  decedents  dying  after  Decem¬ 
ber  31.  1947. 

Par.  5.  Section  81.11  is  amended  by 
changing  the  second  sentence  of  the 
third  paragraph  from  the  end  to  read  as 
follows:  “The  amount  of  any  deduction 
under  section  812  (d>  or  section  861  (a) 

(3)  with  respect  to  property  passing  to 
or  for  public,  charitable,  religious,  etc., 
uses,  or  any  deduction  undeTsection  812 
(e)  with  respect  to  property  passing  to 
the  decedent's  surviving  spouse,  shall 
be  determined  by  the  value  of  such  prop¬ 
erty  as  of  the  date  of  the  decedent’s 
death,  subject,  however,  to  adjustment 
for  any  difference  in  its  value  as  of  the 
date  one  year  after  such  death,  or  as  of 
the  date  of  its  distribution,  sale,  ex¬ 
change.  or  other  disposition,  whichever 
date  first  occurs.” 

Par.  6.  There  is  inserted  immediately 
after  section  401  of  the  Revenue  Act  of 
1942  (inserted  by  Treasury  Decision 
5239 »,  and  preceding  section  302  (c)  of 
the  Revenue  Act  of  1926  (as  originally 
enacted),  which  precede  §  81.15,  the  fol¬ 
lowing: 

Sec.  351.  |Revenue  Act  of  1948.1  Repeal  of 

Community  Property  Estate  Tax  Amend¬ 
ments 

(a)  Effective  with  respect  to  estates  of 
decedents  dying  after  December  31.  1947, 
sections  811  (d)  (5),  811  (e)  (2)  and  811  (g) 

(4)  of  the  Internal  Revenue  Code  (relating 
to  community  property)  are  hereby  re¬ 
pealed. 

•  •  •  •  • 

(c)  Notwithstanding  the  repeal  of  sec¬ 
tions  811  (d)  (5),  811  (e)  (2),  and  811  (g) 
(4)  provided  In  subsection  (a),  the  taxes 
Imposed  under  chapter  3  of  the  Internal 
Revenue  Code  upon  the  transfer  of  the  net 
estate  of  any  decedent  dying  after  December 
81,  1947,  and  on  or  before  the  date  of  the 
enactment  of  this  Act  shall  not  exceed  the 
taxes  which  would  have  been  Imposed  under 
such  chapter  3  upon  6uch  transfer  If  this 
section  had  not  been  enacted. 


Par.  7.  Section  81.15,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  as  follows: 

(A)  By  inserting  immediately  after 
“October  21.  1942,”  each  time  it  appears 
in  the  second  paragraph  thereof  the  fol¬ 
lowing:  “and  on  or  before  December  31, 
1947.”. 

(B)  By  inserting  at  the  end  of  such 
second  paragraph  the  following  sen¬ 
tence:  “(With  respect  to  estates  of 
decedents  dying  after  December  31,  1947, 
and  on  or  before  April  2,  1948.  involving 
transfers  of  community  property,  see 
5  81.23.)" 

Par.  8.  There  is  inserted  immediately 
preceding:  §  81.22  the  following: 

8ec.  351.  (Revenue  Act  of  1348)  Repeal  of 

Community  Property  Estate  Tax  Amend¬ 
ments 

(a)  Effective  with  respect  to  estates  of 
decedents  dying  after  December  31.  1947, 
sections  811  (d)  (5),  811  (e)  (2)  and  811  (g) 
(4)  of  the  Internal  Revenue  Code  (relating 
to  community  property)  are  hereby  repealed. 

(b)  Such  section  811  (e)  Is  further 

amended: 

(1)  by  striking  out  of  the  heading  of  such 
subsection  the  words  “and  community”:  and 

(2)  by  striking  out  of  paragraph  (1)  the 
following:  "Joint  Interests. — ”. 

(c)  Notwithstanding  the  repeal  of  sections 
811  (d)  (5).  811  (e)  (2),  and  811  (g)  (4) 
provided  In  subsection  (a),  the  taxes  Imposed 
under  chapter  3  of  the  Internal  Revenue 
Code  upon  the  transfer  of  the  net  estate  of 
any  uecedent  dying  after  December  31,  1947, 
and  on  or  before  the  date  of  the  enactment 
of  this  Act  shall  not  exceed  the  taxes  which 
would  have  been  imposed  under  such  chap¬ 
ter  3  upon  such  transfer  If  this  section  had 
not  been  enacted. 

Par.  9.  Section  81.22,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  as  follows: 

(A)  By  inserting  immediately  after 
“October  21,  1942,”  each  time  it  appears 
in  the  last  paragraph  thereof  the  follow¬ 
ing:  “and  on  or  before  December  31, 
1947.". 

(B)  By  inserting  at  the  end  of  such 
last  paragraph  the  following  sentence: 
“(With  respect  to  estates  of  decedents 
dying  after  December  31,  1947,  and  on 
or  before  April  2.  1948,  involving  joint 
tenancies  or  tenancies  by  the  entirety 
created  by  the  transfer  of  community 
property,  see  §81.23.)” 

Par.  10.  Section  81.23,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  as  follows: 

(A)  By  inserting  immediately  after 
“October  21,  1942,”  in  the  first  sentence 
thereof  the  following:  “and  on  or  be¬ 
fore  December  31,  1947,”. 

( B »  By  striking  out  the  last  paragraph 
and  by  inserting  in  lieu  thereof  the  fol¬ 
lowing  paragraphs: 

§81.23  Community  property.  •  •  • 

With  respect  to  estates  of  decedents 
dying  after  October  21.  1942,  and  on  or 
before  December  31,  1947,  see  the  pro¬ 
visions  of  §§  81.15,  81.22,  and  81.27,  re¬ 
lating,  respectively,  to  the  inclusion  of 
transfers  of  community  property  during 
life,  the  treatment  of  Joint  tenancies  and 
tenancies  by  the  entirety  created  by  the 
transfer  of  community  property,  and  the 
treatment  of  insurance  upon  the  de¬ 
cedent’s  life  held  as,  or  acquired  with, 
community  property. 


In  the  case  of  a  decedent  who  died  after 
December  31, 1947,  and  on  or  before  April 
2,  1948,  the  provisions  contained  in  the 
first  two  paragraphs  of  this  section  and 
those  provisions  of  §  §  81.15,  81.22,  and 
81.27  referred  to  in  the  preceding  para¬ 
graph  may  have  a  limited  effect.  Al¬ 
though  such  provisions  are  not  applica¬ 
ble  for  the  purpose  of  determining  the 
value  of  the  decedent’s  gross  estate,  the 
estate  tax  payable  is,  nevertheless,  not 
to  exceed  the  estate  tax  which  would  be 
imposed  if  such  provisions  were  appli¬ 
cable. 

Par.  11.  There  is  inserted  immedi¬ 
ately  preceding  §  81.25  the  following: 

Sec.  351.  (Revenue  Act  of  1948)  Repeal  of 

Community  Property  Estate  Tax  Amend¬ 
ments. 

(a)  Effective  with  respect  to  estates  of  de¬ 
cedents  dying  after  December  31,  1947,  sec¬ 
tions  811  (d)  (5),  811  (e)  (2)  and  811  (g)  (4) 
of  the  Internal  Revenue  Code  (relating  to 
community  property)  are  hereby  repealed. 

•  •  •  •  • 

(c)  Notwithstanding  the  repeal  of  sections 
811  (d)  (5).  811  (e)  (2).  and  811  (g)  (4)  pro¬ 
vided  in  subsection  (a),  the  taxes  imposed 
under  chapter  3  of  the  Internal  Revenue^ 
Code  upon  the  transfer  of  the  net  estate  of 
any  decedent  dying  after  December  31,  1947, 
and  on  or  before  the  date  of  the  enactment 
of  this  Act  shall  not  exceed  the  taxes  which 
would,  have  been  imposed  under  such  chapter 
3  upon  such  transfer  If  this  section  had  not 
been  enacted. 

Par.  12.  Section  81.26  is  amended  by 
inserting  at  the  end  thereof  the  follow¬ 
ing: 

§  81.26  Insurance  in  favor  of  the 
estate.  *  *  * 

Where  the  proceeds  of  insurance  made 
payable  to  the  decedent’s  estate  are  com¬ 
munity  assets  under  the  local  community 
property  law.  as  a  result  of  which  one- 
half  of  such  proceeds  belongs  to  the 
decedent’s  spouse  and  are  not  subject  to 
the  payment  of  the  estate  tax  or  other 
separate  debts  or  expenses  of  the  dece¬ 
dent  or  his  estate,  then  only  one-half  of 
such  insurance  is  considered  to  be  re¬ 
ceivable  by  the  executor  within  the 
meaning  of  section  811  (g)  (1). 

Par.  13.  Section  81.27,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  as  follows: 

(A)  By  striking  out  “this  subsection” 
and  “subsection  (a)”  wherever  they  ap¬ 
pear  in  such  section  and  by  inserting  in 
lieu  thereof  “this  paragraph”  and  “par¬ 
agraph  (a>”. 

(B)  By  changing  the  heading  and  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§  81.27  Insurance  receivable  by  other 
beneficiaries — (a)  In  case  of  decedent 
dying  after  December  31, 1947.  The  reg¬ 
ulations  prescribed  under  this  paragraph 
(except  as  otherwise  indicated  in  this 
section)  are  applicable  only  in  the  case 
of  decedents  who  died  after  December 
31,  1947. 

(C)  By  changing  the  third  undesig¬ 
nated  paragraph  of  paragraph  (a) 
(which  undesignated  paragraph,  prior  to 
the  amendment  made  by  (A),  began 
with  the  words  “For  the  purposes  of  this 
paragraph”)  to  read  as  follows: 

For  the  purposes  of  this  paragraph, 
where  premiums  or  other  consideration 
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arc  paid  with  property  held  as  commu¬ 
nity  property  by  the  decedent  and  his 
spouse,  the  decedent  shall  (in  the  ab¬ 
sence  of  additional  circumstances  show¬ 
ing  payment  indirectly  by  the  decedent) 
be  deemed  to  have  paid  only  one-half  of 
such  premiums  or  other  consideration. 
The  general  rule  stated  In  the  preceding 
sentence  is  not  applicable  unless  the  de¬ 
cedent  and  his  spouse  had  equal  and  ex¬ 
isting  interests  in  the  community  prop¬ 
erty  used  in  the  payment  of  the  pre¬ 
miums  or  other  consideration.  An  ex¬ 
ample  of  additional  circumstances  show¬ 
ing  payment  indirectly  by  the  decedent 
which  will  render  inapplicable  the  gen¬ 
eral  rule  is  a  transfer  of  property  by  the 
decedent  to  the  community  for  the  pur¬ 
pose  of  purchasing  the  insurance. 

(D)  By  striking  from  paragraph  (a) 
the  last  sentence  of  the  sixth  undesig¬ 
nated  paragraph  (which  paragraph  be¬ 
gins  with  the  words  “For  the  purposes 
of  (1)"). 

(E)  By  changing  the  third  sentence  of 
the  last  undesignated  paragraph  of 
paragraph  (a)  to  read  as  follows:  "For 
examples  of  ‘incidents  of  ownership’  see 
paragraph  (c)  of  this  section.” 

(F)  By  inserting  at  the  end  of  para¬ 
graph  (a)  the  following: 

In  determining  whether  the  decedent 
possessed  an  Incident  of  ownership  in 
a  policy,  regard  must  be  given  to  the 
effect  of  the  State  or  other  applicable 
law  upon  the  terms  of  the  policy.  If  the 
decedent  possessed  Incidents  of  owner¬ 
ship  with  respect  to  insurance  solely  as 
manager  of  the  community  under  the 
local  community  property  law,  and  the 
transfer  by  his  spouse  of  one-half  the 
amount  of  the  proceeds  Is  not  considered 
absolute  prior  to  the  decedent’s  death, 
and  in  the  event  of  the  prior  death  of 
such  spouse  one-half  of  the  value  of  the 
policy  would  have  been  includible  in  her 
gross  estate,  then  for  the  purposes  of  this 
paragraph  the  decedent  is  considered  to 
have  possessed  incidents  of  ownership 
with  respect  to  only  one-half  of  such 
Insurance. 

With  respect  to  estates  of  decedents 
dying  after  December  31,  1947,  and  on  or 
before  April  2,  1948,  involving  insurance 
held  as  community  property  by  the  de¬ 
cedent  and  spouse,  or  acquired  with 
property  so  held,  see  §  81.23. 

(b)  In  case  of  decedent  dying  after 
October  21,  1942,  and  on  or  before  De¬ 
cember  31,  1947.  The  regulations  pre¬ 
scribed  under  this  paragraph  (except  as 
otherwise  indicated  In  this  section)  are 
applicable  only  in  the  case  of  decedents 
who  died  after  October  21,  1942,  and  on 
or  before  December  31,  1947.  In  such 
cases,  the  regulations  prescribed  under 
paragraph  (a)  of  this  section  with  re¬ 
spect  to  estates  of  decedents  dying  after 
December  31,  1947,  are  also  applicable 
(except  to  the  extent  inconsistent  with 
this  paragraph).  For  the  purposes  of 
this  paragraph,  premiums  or  other  con¬ 
sideration  paid  with  property  held  as 
community  property  by  the  insured  and 
spouse  under  the  law  of  any  State,  Ter¬ 
ritory,  or  possession  of  the  United  States, 
or  any  foreign  country,  shall  be  consid¬ 
ered  to  have  been  paid  by  the  insured, 
except  such  part  thereof  as  may  be 
shown  to  have  been  received  as  com¬ 


pensation  for  personal  services  actually 
rendered  by  the  decedent’s  spouse  or 
derived  originally  from  such  compensa¬ 
tion  or  from  separate  property  of  such 
spouse.  With  respect  to  the  meaning  of 
property  derived  originally  from  such 
compensation  or  from  separate  property 
of  the  decedent’s  spouse,  see  §  81.23. 
Section  811  (g)  (4)  provides  that  the 
term .  “incidents  of  ownership”  includes 
incidents  of  ownership  possessed  by  the 
decedent  as  manager  of  the  community 
where  the  insurance  policy  is  property 
held  as  community  property  by  the  dece¬ 
dent  and  spouse. 

(G)  By  striking  out  the  heading  and 
first  sentence  of  the  original  paragraph 
(b)  and  by  inserting  in  lieu  thereof  the 
following: 

(c)  In  case  of  decedent  dying  on  or 
before  October  21,  1942.  The  regula¬ 
tions  prescribed  under  this  paragraph 
(except  as  otherwise  indicated  in  this 
section)  are  applicable  only  in  the  case 
of  decedents  who  died  on  or  before  Oc¬ 
tober  21,  1942. 

Par.  14.  There  is  inserted  immediately 
preceding  §  81.41  the  following: 

Sec.  362.  (Revenue  Act  or  1948.)  Property 
Previously  Taxed 

(a)  Section  812  (c)  of  the  Internal 

Revenue  Code  (relating  to  the  deduction  for 
property  previously  taxed)  is  hereby 
amended  by  adding  after  the  first  paragraph 
two  new  paragraphs  to  read  as  follows: 

The  following  property  shall  not,  for  the 
purposes  of  this  subsection,  be  considered 
as  property  with  respect  to  which  a  deduc¬ 
tion  may  be  allowed:  (A)  Property  received 
from  a  prior  decedent  who  died  after  De¬ 
cember  31,  1947,  and  was  at  the  time  of 
such  death  the  decedent’s  spouse,  (B)  prop¬ 
erty  received  by  gift  after  the  date  of  the 
enactment  of  the  Revenue  Act  of  1948  from 
a  donor  who  at  the  time  of  the  gift  was  the 
decedent’s  spouse,  and  (C)  property  ac¬ 
quired  in  exchange  for  property  described 
In  clause  (A)  or  (B). 

Where,  under  the  provisions  of  section 
1000  (f),  a  gift  received  by  the  decedent 
was  considered  as  made  one-half  by  the 
donor  and  one-half  by  the  donor’s  6pouse, 
one-half  of  the  gift  shall  be  considered  as 
received  by  the  decedent  from  each  such 
spouse. 

(b)  Section  812  (c)  is  further  amended 
by  striking  out  ’’subsections  (a)  and  (d)” 
and  Inserting  in  lieu  thereof  “subsections 
(a),  (d),  and  (e)”. 

Pap.  15.  Section  81.41,  as  amended  by 
Treasury  Decision  5239;  and  by  Treasury 
Decision  5408,  approved  October  14, 1944, 
is  further  amended  as  follows: 

(A)  By  inserting  at  the  end  of  para¬ 
graph  (a)  (4)  the  following  sentence: 
“Where,  under  the  provisions  of  section 
1000  (f),  a  gift  received  by  the  decedent 
was  considered  as  made  one-half  by  the 
donor  and  one-half  by  the  donor’s  spouse, 
the  deduction  may  not  be  taken  in  respect 
of  the  half  of  the  gift  considered  as  made 
by  the  donor  unless  a  gift  tax  was  paid 
by  or  on  behalf  of  the  donor,  or  in  respect 
of  the  half  of  the  gift  considered  as  made 
by  the  donor’s  spouse  unless  a  gift  tax 
was  paid  by  or  on  behalf  of  such  spouse.” 

(B)  By  Inserting  immediately  after 
paragraph  (a)  (5)  the  following: 

(6)  The  property  (or  property  given  In 
exchange  therefor)  must  not  have  been 


received  (by  gift  or  otherwise)  from  a 
prior  decedent  who  died  after  December 
31,  1947,  and  was  at  the  time  of  such 
death  the  decedent’s  spouse,  and  must 
not  have  been  received  by  gift  after 
April  2,  1948,  from  a  donor  who  at  the 
time  of  the  gift  was  the  decedent’s 
spouse.  This  rule,  added  by  section  362 
of  the  Revenue  Act  of  1948,  is  effective 
even  though  the  decedent  (surviving 
spouse)  died  after  December  31,  1947, 
and  on  or  before  April  2,  1948;  but  the 
estate  tax  payable  by  the  estate  of  such 
spouse  is  nevertheless,  not  to  exceed  the 
estate  tax  which  would  have  been  im¬ 
posed  if  the  Revenue  Act  of  1948  had  not 
been  enacted. 

(C)  By  striking  from  the  second  sen¬ 
tence  of  paragraph  (b)  (3)  “subsections 
(a)  and  (d)”  and  by  inserting  in  lieu 
thereof  the  following:  “subsections  (a>, 

(d),  and  (e)”. 

<D)  By  inserting  in  the  next  to  the 
last  paragraph,  immediately  after  that 
sentence  thereof  which  reads  in  part 
“Second:  The  balance  of  $12,800”,  the 
following  sentence:  “(The  deduction  un¬ 
der  section  812  (e)  is  not  involved  in 
this  example.  >  ” 

Par.  16.  There  is  inserted  immediately 
after  §  81.47  the  following: 

Deductions — Bequests.  Etc.,  To  Surviving 
Spouse 

Sec.  812.  (Part  II,  Subchapter  A.)  Net 
estate. 

For  the  purpose  of  the  tax  the  value  of 
the  net  estate  shall  be  determined.  In  the 
case  of  a  citizen  or  resident  of  the  United 
States  by  deducting  from  the  value  of  the 
gross  estate: 

•  •  •  •  • 

(e)  (As  added  by  section  361  (a)  of  the 
Revenue  Act  of  1948,  enacted  April  2,  1948. 
and  amended  by  Public  Law  869,  80th  Cfcn- 
gress,  approved  July  1,  1948)  Bequests,  etc., 
to  surviving  spouse: 

(1)  Allowance  of  marital  deduction — (A) 
In  general.  An  amount  equal  to  the  value 
of  any  Interest  In  property  which  passes  or 
has  passed  from  the  decedent  to  his  sur¬ 
viving  spouse,  but  only  to  the  extent  that 
such  Interest  Is  Included  In  determining  the 
value  of  the  gross  estate. 

(B)  Life  estate  or  other  terminable  in¬ 
terest.  Where,  upon  the  lapse  of  time,  upon 
the  occurrence  of  an  event  or  contingency, 
or  upon  the  failure  of  an  event  or  contin¬ 
gency  to  occur,  6uch  interest  passing  to  the 
surviving  spouse  will  terminate  or  fail,  no 
deduction  shall  be  allowed  with  respect  to 
such  Interest: 

(I)  If  an  interest  in  such  property  passes 
or  has  passed  (for  less  than  an  adequate  and 
full  consideration  In  money  or  money's 
worth)  from  the  decedent  to  any  person 
other  than  Euch  surviving  spouse  (or  the 
estate  of  such  spouse);  and 

(II)  If  by  reason  of  such  passing  such  per¬ 
son  (or  his  heirs  or  assigns)  may  possess  or 
enjoy  any  part  of  such  property  after  such 
termination  or  failure  of  the  interest  60  pass¬ 
ing  to  the  surviving  spouse; 

and  no  deduction  shall  be  allowed  with  re¬ 
spect  to  such  Interest  (even  if  such  deduction 
Is  not  disallowed  under  clauses  (1)  and 

(H))- 

(III)  If  such  Interest  Is  to  be  acquired  for 
the  surviving  spouse,  pursuant  to  directions 
of  the  decedent,  by  his  executor  or  by  the 
trustee  of  a  trust. 

For  the  purposes  of  this  subparagraph,  an  In¬ 
terest  shall  not  be  considered  as  an  interest 
which  will  terminate  or  fail  merely  because 
It  Is  the  ownership  of  a  bond,  note,  or  similar 
contractual  obligation,  the  discharge  of 
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which  would  not  have  the  effect  of  an  annuity 
for  life  or  for  a  term. 

(C)  Interest  in  unidentified  assets.  Where 
the  assets  (Included  In  the  decedent’s  gross 
estate)  out  of  which,  or  the  proceeds  of 
which,  an  Interest  passing  to  the  surviving 
spouse  may  be  satisfied  include  a  particular 
asset  or  assets  with  respect  to  which  no 
deduction  would  be  allowed  If  such  asset  or 
assets  passed  from  the  decedent  to  such 
spouse,  then  the  value  of  such  Interest  pass¬ 
ing  to  such  spouse  6hall,  for  the  purposes  of 
subparagraph  (A),  be  reduced  by  the  ag¬ 
gregate  value  of  such  particular  assets. 

(D)  Interest  of  spouse  conditional  on  sur¬ 
vival  for  limited  period.  For  the  purposes  of 
subparagraph  (B)  an  interest  passing  to  the 
surviving  spouse  shall  not  be  considered  as 
an  Interest  which  will  terminate  or  fall  upon 
the  death  of  such  spouse  If : 

(I)  Such  death  will  cause  a  termination  or 
failure  of  such  Interest  only  If  it  occurs 
within  a  period  not  exceeding  six  months 
after  the  decedent’s  death,  or  only  If  it 
occurs  as  a  result  ot  a  common  disaster  re¬ 
sulting  In  the  death  ot  the  decedent  and  the 
surviving  spouse,  or  only  it  It  occurs  In  the 
case  of  either  such  event;  and 

(II)  8uch  termination  or  failure  does  not 
in  fact  occur. 

(E)  Valuation  of  interest  passing  to  sur¬ 
viving  spouse.  In  determining  for  the  pur¬ 
poses  of  subparagraph  (A)  the  value  of  any 
Interest  In  property  passing  to  the  surviving 
spouse  for  which  a  deduction  Is  allowed  by 
this  subsection: 

(I)  There  shall  be  taken  into  account  the 
effect  which  a  tax  imposed  by  this  chapter,  or 
any  estate,  succession,  legacy,  or  inheritance 
tax,  has  upon  the  net  value  to  the  surviving 
spouse  of  such  Interest;  and 

(II)  Where  such  Interest  or  property  Is  In- 
cumbered  In  any  manner,  or  where  the  sur¬ 
viving  spouse  Incurs  any  obligation  Im¬ 
posed  by  the  decedent  with  respect  to  the 
passing  of  such  Interest,  such  Incumbrance 
or  obligation  shall  be  taken  Into  account  In 
the  same  mahner  as  if  the  amount  of  a  gift 
to  such  spouse  of  such  interest  were  being 
determined. 

(F)  Trust  with  power  of  appointment  in 
surviving  spouse.  In  the  case  of  an  interest 
In  property  passing  from  the  decedent  In 
trust,  If  under  the  terms  of  the  trust  this 
surviving  spouse  Is  entitled  for  life  to  all 
the  Income  from  the  corpus  of  the  trust,  pay¬ 
able  annually  or  at  more  frequent  Intervals, 
with  power  In  the  surviving  spouse  to  ap¬ 
point  the  entire  corpus  free  of  the  trust  (ex¬ 
ercisable  in  favor  of  such  surviving  spouse,  or 
of  the  estate  of  such  surviving  spouse,  or 
In  favor  of  either,  whether  or  not  in  each 
case  the  power  Is  exercisable  In  favor  of 
others) ,  and  with  no  power  in  any  other  per¬ 
son  to  appoint  any  part  of  the  corpus  to  any 
person  other  than  the  surviving  spouse: 

(I)  The  Interest  so  passing  shall,  for  the 
purposes  of  subparagraph  (A),  be  considered 
as  passing  to  the  surviving  spouse,  and 

(II)  No  part  of  the  Interest  60  passing 
shall,  for  the  purposes  of  subparagraph  (B) 
(1),  be  considered  as  passing  to  any  person 
other  than  the  surviving  spouse. 

This  subparagraph  shall  be  applicable  only  If, 
under  the  terms  of  the  trust,  such  power  In 
the  surviving  spouse  to  appoint  the  cor¬ 
pus,  whether  exercisable  by  will  or  during 
life,  Is  exercisable  by  such  spouse  alone  and 
In  all  events. 

(G)  Life  insurance  or  annuity  payments 
with  power  of  appointment  in  surviving 
spouse.  In  the  case  of  an  Interest  In  prop¬ 
erty  passing  from  the  decedent  consisting  of 
proceeds  under  a  life  Insurance,  endowment, 
or  annuity  contract,  If  under  the  terms  of  the 
contract  such  proceeds  are  payable  In  Install¬ 
ments  or  are  held  by  the  Insurer  subject  to 
an  agreement  to  pay  Interest  thereon 
(whether  the  proceeds,  upon  the  termination 
of  any  Interest  payments,  are  payable  In  a 


lump  sum  or  In  annual  or  more  frequent 
Installments),  and  such  Installment  or  In¬ 
terest  payments  are  parable  annually  or  at 
more  frequent  Intervals,  commencing  not 
later  than  thirteen  months  after  the  de¬ 
cedent’s  death,  and  all  amounts  payable 
during  the  life  of  the  surviving  spouse  are 
payable  only  to  such  spouse,  and  such  spouse 
has  the  power  to  appoint  all  amounts  pay¬ 
able  under  such  contract  (exercisable  In 
favor  of  such  surviving  spouse,  or  of  the 
estate  of  such  surviving  spouse,  or  In  favor 
of  either,  whether  or  not  In  each  case  the 
power  Is  exercisable  In  favor  of  others),  with 
no  power  In  any  other  person  to  appoint  to 
any  person  other  than  the  surviving  spouse 
any  part  of  the  amounts  payable  under  such 
contract: 

(1)  Such  proceeds  shall,  for  the  purposes 
of  subparagraph  (A),  be  considered  as  passing 
to  the  surviving  spouse,  and 

(ii)  No  part  of  such  proceeds  shall,  for  the 
purposes  of  subparagraph  (B)  (1),  be  con¬ 
sidered  as  passing  to  any  person  other  than 
the  surviving  6pouse. 

This  subparagraph  6hall  be  applicable  only 
If,  under  the  terms  of  the  contract,  such 
power  In  the  surviving  spouse  to  appoint, 
whether  exercisable  by  will  or  during  life,  Is 
exercisable  by  such  spouse  alone  and  In  all 
events. 

(H)  Limitation  on  aggregate  of  deductions. 
The  aggregate  amount  of  the  deductions  al¬ 
lowed  under  this  paragraph  (computed  with¬ 
out  regard  to  this  subparagraph)  shall  not 
exceed  60  per  centum  of  the  value  of  the  ad¬ 
justed  gross  estate,  as  defined  in  paragraph 
(2). 

(2)  Computation  of  adjusted  gross  es¬ 
tate — (A)  General  rule.  Except  as  provided 
In  subparagraph  (B)  of  this  paragraph  the 
adjusted  gross  estate  shall,  for  the  purposes 
of  paragraph  (1)  (H),  be  computed  by  sub¬ 
tracting  from  the  entire  value  of  the  gross 
estate  the  aggregate  amount  of  the  deduc¬ 
tions  allowed  by  subsection  (b)  of  this  sec¬ 
tion. 

<B)  Special  rule  in  cases  involving  com¬ 
munity  property.  If  the  decedent  and  his 
surviving  spouse  at  any  time  held  property 
as  community  property  under  the  law  of  any 
State,  Territory,  or  possession  of  the  United 
States,  or  of  any  foreign  country,  then  the 
adjusted  gross  estate  shall,  for  the  purposes 
of  paragraph  (1)  (H),  be  determined  by  sub¬ 
tracting  from  the  entire  value  of  the  gross 
estate  the  sum  of: 

(I)  The  value  of  property  which  Is  at  the 
time  of  the  death  of  the  decedent  held  as  such 
community  property;  and 

(II)  The  value  of  property  transferred  by 
the  decedent  during  his  life.  If  at  the  time 
of  such  transfer  the  property  was  held  as 
such  community  property;  and 

(III)  The  amount  receivable  as  insurance 
under  policies  upon  the  life  of  the  decedent 
to  the  extent  purchased  with  premiums  or 
other  consideration  paid  out  of  property  held 
as  such  community  property;  and 

(Iv)  An  amount  which  bears  the  same  ra¬ 
tio  to  the  aggregate  of  the  deductions  allowed 
under  subsection  (b)  of  this  section  which 
the  value  of  the  property  Included  In  the  gross 
estate,  diminished  by  the  amount  subtracted 
under  clauses  (1),  (11),  and  (111)  of  this  sub- 
paragraph.  bears  to  the  entire  value  of  the 
gross  estate. 

For  the  purposes  of  clauses  (1),  (11),  and 

(111)  community  property  (except  property 
which  Is  considered  as  community  property 
Bolely  by  reason  of  the  provisions  of  sub- 
paragraph  (C)  of  this  paragraph)  shall  be 
considered  as  not  "held  as  such  community 
property"  as  of  any  moment  of  time,  if,  in 
case  of  the  death  of  the  decedent  at  such 
moment,  such  property  (and  not  merely  one- 
half  thereof)  would  be  or  would  have  been 
Includible  In  determining  the  value  of  his 
gross  estate  without  regard  to  the  provisions 
of  section  811  (e)  (2).  The  amount  to  be 
subtracted  under  clause  (1),  (11),  or  (111) 


shall  not  exceed  the  value  of  the  Interest  in 
the  property  described  therein  which  Is  In¬ 
cluded  In  determining  the  value  of  the 
gross  estate. 

(C)  Same;  conversion  into  separate  prop¬ 
erty.  (1)  If  during  the  calendar  year  1942 
or  after  the  date  of  the  enactment  of  the 
Revenue  Act  of  1948,  property  held  as  such 
community  property  (unless  considered  by 
reason  of  subparagraph  (B)  of  this  para¬ 
graph  as  not  60  held)  was  by  the  decedent 
and  the  surviving  spouse  converted,  by  one 
transaction  or  a  series  of  transactions,  into 
separate  property  of  the  decedent  and  his 
spouse  (Including  any  form  of  co-ownership 
by  them),  the  separate  property  so  acquired 
by  the  decedent  and  any  property  acquired 
at  any  time  by  the  decedent  In  exchange 
therefor  (by  one  exchange  or  a  series  of  ex¬ 
changes)  shall,  for  the  purposes  of  clauses 
(1),  (li),  and  (111)  of  subparagraph  (B),  be 
considered  as  "held  as  such  community 
property”. 

(il)  Where  the  value  (at  the  time  of  such 
conversion)  of  the  separate  property  so  ac¬ 
quired  by  the  decedent  exceeded  the  value 
(at  such  time)  of  the  separate  property  so 
acquired  by  the  decedent’s  spouse,  the  rule 
In  clause  (i)  shall  be  applied  only  with  re¬ 
spect  to  the  same  portion  of  such  separate 
property  of  the  decedent  as  the  portion 
which  the  value  (as  of  such  time)  of  such 
separate  property  60  acquired  by  the  dece¬ 
dent's  spouse  Is  of  the  value  (as  of  such 
time)  of  the  separate  property  so  acquired 
by  the  decedent. 

(3)  definition.  For  the  purposes  of  this 
subsection  an  Interest  In  property  shall  be 
considered  as  passing  from  the  decedent  to 
any  person  if  and  only  if: 

(A)  Such  Interest  Is  bequeathed  or  de¬ 
vised  to  such  person  by  the  decedent;  or 

(B)  Such  interest  is  Inherited  by  such 
person  from  the  decedent;  or 

(C)  Such  Interest  is  the  dower  or  cur¬ 
tesy  interest  (or  statutory  Interest  In  lieu 
thereof)  of  such  person  as  surviving  spouse 
of  the  decedent;  or 

(D)  Such  interest  has  been  transferred  to 
such  person  by  the  decedent  at  any  time;  or 

(E)  Such  Interest  was,  at  the  time  of  the 
decedent’s  death,  held  by  such  person  and 
the  decedent  (or  by  them  and  any  other  per¬ 
son)  In  Joint  ownership  with  right  of  sur¬ 
vivorship;  or 

(F)  The  decedent  had  a  power  (either 
alone  or  in  conjunction  with  any  person)  to 
appoint  such  interest  and  if  he  appoints  or 
has  appointed  such  Interest  to  such  person, 
or  If  such  person  takes  such  Interest  in  de¬ 
fault  upon  the  release  or  nonexercise  of  such 
power;  or 

(G)  Such  Interest  consists  of  proceeds  of 
Insurance  upon  the  life  of  the  decedent  re¬ 
ceivable  by  such  person. 

Except  as  provided  in  subparagraph  (F)  or 
(G)  of  paragraph  (1),  where  at  the  time  of 
the  decedent's  death  It  Is  not  possible  to 
ascertain  the  particular  person  or  persons 
to  whom  an  Interest  In  property  may  pass 
from  the  decedent,  such  interest  shall,  for 
the  purposes  of  clauses  (1)  and  (li)  of  sub- 
paragraph  (B)  of  paragraph  (1),  be  consid¬ 
ered  as  passing  from  the  decedent  to  a  person 
other  than  the  surviving  spouse. 

(4)  Disclaimers — (A)  By  surviving  spouse. 
If  under  this  subsection  an  Interest  would, 
In  the  absence  of  a  disclaimer  by  the  sur¬ 
viving  spouse,  be  considered  as  passing  from 
the  decedent  to  such  spouse,  and  If  a  dis¬ 
claimer  of  such  Interest  is  made  by  such 
spouse,  then  such  Interest  shall,  for  the  pur¬ 
poses  of  this  subsection,  be  considered  as 
passing  to  the  person  or  persons  entitled  to 
receive  such  Interest  as  a  result  of  the  dis¬ 
claimer. 

(B)  Disclaimer  by  any  other  person.  If 
under  this  subsection  an  Interest  would.  In 
the  absence  ot  a  disclaimer  by  any  person 
other  than  the  surviving  spouse,  be  consid¬ 
ered  as  passing  from  the  decedent  to  such 
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person,  and  If  a  disclaimer  of  such  interest  is 
made  by  such  person  and  as  a  result  of  such 
disclaimer  the  surviving  spouse  Is  entitled  to 
receive  such  interest,  then  such  Interest 
shall,  for  the  purposes  of  this  subsection,  be 
considered  as  passing,  not  to  the  surviving 
spouse,  but  to  the  person  who  made  the  dis¬ 
claimer,  hi  the  same  manner  as  if  the  dis¬ 
claimer  had  not  been  made. 

Sec.  361.  (Revenue  Act  or  1948)  Marital 
Deduction 

•  •  •  •  • 

(b)  The  amendment  made  by  subsection 
(a)  of  this  section  shall  be  applicable  only 
with  respect  to  estates  of  decedents  dying 
after  December  31,  1947. 

Joint  Resolution.  (Public  Law  869,  Eight¬ 
ieth  Congress.  Second  Session,  Approved 

July  1,  1948) 

•  •  •  •  • 

Sec.  2.  The  amendment  made  by  this  Joint 
resolution  shall  be  applicable  with  respect  to 
estates  of  decedents  dying  after  December 
31.  1947. 

§  81.47a  Bequests,  etc.,  to  survivitig 
spouse — (a)  Alloivance  of  marital  de¬ 
duction.  In  the  case  of  the  estate  of  a 
citizen  or  resident  of  the  United  States 
dying  after  December  31, 1947,  there  may 
be  deducted  the  value  of  any  property 
Interest  (except  as  otherwise  provided  in 
§§  81.47b  and  81.47d>  which  passed  from 
the  decedent  to  his  surviving  spouse. 
Such  deduction  is  hereinafter  referred  to 
as  the  “marital  deduction.”  The  marital 
deduction  is  generally  not  available  in 
case  the  decedent’s  gross  estate  consists 
exclusively  of  property  held  by  him  and 
his  surviving  spouse  as  community  prop¬ 
erty  under  the  law  of  any  State,  Terri¬ 
tory,  or  possession  of  the  United  States, 
or  any  foreign  country.  (See  §  81.47d.) 
The  Internal  Revenue  Coae  does  not  au¬ 
thorize  a  marital  deduction  in  the  case 
of  the  estate  of  a  nonresident  not  a  citi¬ 
zen  of  the  United  States.  However,  if 
the  decedent  was  a  citizen  or  resident, 
his  estate  is  not  deprived  of  the  right  to 
the  marital  deduction  by  reason  of  the 
fact  that  his  surviving  spouse  was  a  non¬ 
resident  not  a  citizen. 

If  the  order  of  deaths  of  the  decedent 
and  his  spouse  cannot  be  established  by 
proof  and  the  effect  of  the  applicable 
presumption  of  survivorship  is  to  give  to 
such  spouse  an  interest  in  property  with¬ 
in  the  meaning  of  section  811  (a)  such 
interest  will  also  be  considered  as  having 
passed  to  the  decedent’s  surviving  spouse 
for  the  purpose  of  the  marital  deduction. 

For  convenience  the  surviving  spouse 
is  generally  referred  to  in  the  feminine 
gender,  but  the  application  of  the  statute 
is  not  so  limited. 

(b)  Definitions — (1>  Passed  from  the 
decedent.  As  used  in  this  and  the  three 
succeeding  sections,  the  expressions 
“passed  from  the  decedent”,  “passed 
from  the  decedent  to  his  surviving 
spouse”,  and  “passed  from  the  decedent 
to  a  person  other  than  his  surviving 
spouse”,  have  the  meanings  stated  in  this 
paragraph.  Except  as  otherwise  indi¬ 
cated  in  subparagraphs  (2)  and  (3)  of 
this  paragraph,  the  following  rules  are 
applicable  in  determining  the  person  to 
whom  any  property  interest  “passed  from 
the  decedent’: 

(i)  Property  interests  devolving  upon 
any  person  (or  persons)  as  surviving  co¬ 
owner  with  the  decedent  under  any  joint 
ownership  wherein  the  right  of  survivor¬ 


ship  existed  are  considered  as  having 
passed  from  the  decedent  to  such  person 
(or  persons). 

(ii)  Property  interests  at  any  time  sub¬ 
ject  to  decedent’s  power  to  appoint 
(whether  alone  or  in  conjunction  with 
any  person)  are  considered  as  having 
passed  from  the  decedent  to  the  ap¬ 
pointee  under  his  exercise  of  the  power, 
or,  in  case  of  release  or  nonexercise,  as 
having  passed  from  the  decedent  to  the 
taker  in  default  of  exercise. 

(iii)  The  dower  or  curtesy  interest  (or 
statutory  interest  in  lieu  thereof)  of  the 
decedent’s  surviving  spouse  is  consid¬ 
ered  as  having  passed  from  the  decedent 
to  such  spouse. 

(iv)  In  the  case  of  insurance  upon 
the  life  of  the  decedent,  the  proceeds  are 
considered  as  having  passed  from  the 
decedent  to  the  person  who,  at  the  time 
of  the  decedent’s  death,  was  entitled  to 
receive  such  proceeds. 

(v)  Property  interests  at  any  time 
beneficially  held  by  the  decedent  are,  un¬ 
less  otherwise  stated  above,  considered 
as  having  passed  from  the  decedent  to 
the  person  to  whom  he  transferred  such 
interest  during  his  life,  or  to  whom  he 
bequeathed  or  devised  such  interest,  or 
to  the  person  who  inherited  such  interest 
from  him. 

It  is  comprehended  by  the  foregoing 
definition  that  a  property  interest  held 
by  or  devolving  upon  the  surviving  spouse 
under  community  property  laws  is  con¬ 
sidered  as  having  passed  from  the  dece¬ 
dent  to  such  spouse  to  the  extent  that 
such  interest  was.  immediately  prior  to 
the  decedent’s  death,  a  mere  expectancy. 
As  to  the  circumstances  under  which  the 
interest  of  the  surviving  spouse  under 
community  property  laws  is  regarded  as 
merely  expectant,  see  paragraph  (b)  of 
§  81.47d. 

(2)  Passed  from  the  decedent  to  his 
surviving  spouse.  In  general,  the  defi¬ 
nition  stated  in  subparagraph  (1)  of  this 
paragraph  is  applicable  in  determining 
the  property  interests  which  “passed 
from  the  decedent  to  his  surviving 
spouse”.  Special  rules  are  provided, 
however,  in  the  case  of  certain  trusts 
with  power  of  appointment  in  the  sur¬ 
viving  spouse  and  in  the  case  of  proceeds 
held  by  the  insurer  under  a  life  insurance, 
endowment,  or,  annuity  contract,  with 
.power  of  appointment  in  the  surviving 
spouse.  (As  to  such  rules,  see  para¬ 
graphs  (c)  and  (d)  of  this  section.) 
As  to  the  rules  applicable  in  case  of  dis¬ 
claimer  by  the  surviving  spouse  or  by 
any  other  person,  in  case  of  election  by 
the  surviving  spouse,  and  in  case  of  a 
controversy  involving  the  decedent’s 
will,  see  paragraphs  (e)  to  (g),  of  this 
section. 

Except  to  the  extent  otherwise  pro¬ 
vided  in  paragraphs  (c)  and  (d)  of  this 
section,  the  marital  deduction  may  be 
taken  with  respect  to  a  property  inter¬ 
est  only  if  it  passed  to  the  surviving 
spouse  as  beneficial  owner.  For  this 
purpose,  where  a  property  interest 
passed  from  the  decedent  in  trust,  such 
interest  is  considered  to  have  passed 
from  him  to  his  surviving  spouse  to  the 
extent  of  her  beneficial  interest  therein. 
The  deduction  may  not  be  taken  with 
respect  to  a  property  interest  which 
passed  to  such  spouse  merely  as  trustee, 


or  subject  to  an  agreement  by  such 
spouse  to  dispose  of  such  interest  in  favor 
of  a  third  person. 

Where  the  decedent  provided  that,  fol¬ 
lowing  the  death  of  his  surviving  spouse, 
a  certain  property  interest  was  to  go  to 
her  estate,  or  to  her  executors  or  admin¬ 
istrators,  and  the  effect  of  the  local  law 
is  that  such  property  interest  may  be  be¬ 
queathed  or  devised  by  such  spouse  in 
favor  of  whomsoever  she  pleases,  and, 
in  the  event  of  her  intestacy,  will  pass  to 
her  heirs  or  next  of  kin,  such  property  in¬ 
terest  is  to  be  considered  as  having 
“passed  from  the  decedent  to  his  surviv¬ 
ing  spouse”.  But  such  property  interest 
is  not  to  be  considered  as  having  so 
passed  in  case  the  surviving  spouse  en¬ 
tered  into  an  agreement  with  the  deced¬ 
ent  to  dispose  of  it  in  favor  of  particular 
objects. 

(3)  Passed  from  the  decedent  to  a  per¬ 
son  other  than  his  surviving  spouse.  The 
expression  “passed  from  the  decedent  to 
a  person  other  than  his  surviving  spouse” 
refers  to  any  property  interest  which, 
under  the  definition  stated  in  subpara¬ 
graph  (1)  of  this  paragraph,  is  consid¬ 
ered  as  having  "passed  from  the  deced¬ 
ent”  and  which,  under  the  rules  referred 
to  in  subparagraph  (2)  of  this  paragraph, 
is  not  considered  as  having  “passed  from 
the  decedent  to  his  surviving  spouse”. 

(c)  Trust  with  power  of  appointment 
in  surviving  spouse.  In  the  case  of  prop¬ 
erty  interests  which  passed  from  the  de¬ 
cedent  to  a  trust,  the  terms  of  which  sat¬ 
isfy  the  five  conditions  stated  in  this 
paragraph,  the  expression  “passed  from 
the  decedent  to  his  surviving  spouse”  em¬ 
braces  not  only  the  beneficial  interest 
therein  of  such  spouse  but  also  the  in¬ 
terest  therein  subject  to  her  power  to  ap¬ 
point.  (As  to  the  treatment  of  trusts  not 
meeting  such  conditions,  see  paragraph 
(b)  (2)  of  this  section.)  The  five  con¬ 
ditions  which  must  be  satisfied  by  the 
terms  of  the  trust  are  as  follows: 

(1)  The  surviving  spouse  must  be  en¬ 
titled  for  life  to  all  the  income  from  the 
corpus  of  the  trust. 

(2)  Such  income  must  be  payable  an¬ 
nually  or  at  more  frequent  intervals. 

(3)  The  surviving  spouse  must  have 
the  power,  exercisable  in  favor  of  herself 
or  of  her  estate,  to  appoint  the  entire 
corpus  free  of  the  trust. 

(4  >  Such  power  in  the  surviving  spouse 
must  be  exercisable  by  such  spouse  alone 
and  (whether  exercisable  by  will  or  dur¬ 
ing  life)  must  be  exercisable  in  all  events. 

(5)  The  corpus  of  the  trust  must  not  be 
subject  to  a  power  in  any  other  person  to 
appoint  any  part  thereof  to  any  person 
other  than  the  surviving  spouse. 

In  determining  whether  the  above- 
stated  conditions  (1)  to  (5),  are  satis¬ 
fied  by  the  terms  of  the  trust,  regard  is 
to  be  had  to  the  applicable  provisions  of 
the  law  of  the  jurisdiction  governing  the 
administration  of  the  trust.  For  exam¬ 
ple.  silence  of  the  trust  as  to  the  fre¬ 
quency  of  payment  will  not  be  regarded 
as  a  failure  to  satisfy  condition  (2)  in 
case  the  applicable  law  requires  payment 
to  be  made  annually  or  more  frequently. 

The  surviving  spouse  is  “entitled  for 
life  to  all  the  income  from  the  corpus  of 
the  trust”,  within  the  meaning  of  section 
812  (e)  (1)  <F),  if  the  effect  of  the  trust 
is  to  give  her  substantially  that  degree 
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of  beneficial  enjoyment  of  the  trust 
property  during  her  life  which  the  prin¬ 
ciples  of  the  law  of  trusts  accord  to  a 
person  who  is  unqualifiedly  designated  as 
the  life  beneficiary  of  a  trust.  Such  de¬ 
gree  of  enjoyment  is  given  only  if  it  was 
the  decedent’s  intention,  as  manifested 
by  the  terms  of  the  trust  instrument  and 
the  surrounding  circumstances,  that  the 
trust  should  produce  for  the  surviving 
spouse  during  her  life  such  a  periodically 
distributable  income,  or  that  the  spouse 
should  have  such  use  of  the  trust  prop¬ 
erty,  as  is  consistent  with  the  value  of  the 
trust  corpus  and  with  its  preservation. 
The  designation  of  the  spouse  as  sole  in¬ 
come  beneficiary  for  life  will  be  sufficient 
to  qualify  the  trust  unless  the  terms  of 
the  trust  considered  as  a  whole  evidence 
an  intention  to  deprive  the  spouse  of  the 
requisite  degree  of  enjoyment.  In  deter¬ 
mining  whether  a  trust  evidences  such 
intention  the  treatment  required  or  per¬ 
mitted  with  respect  to  individual  items 
must  be  considered  in  relation  to  the  en¬ 
tire  system  provided  for  the  administra¬ 
tion  of  the  trust. 

If  the  over-all  effect  of  the  trust  is  to 
give  to  the  surviving  spquse  such  en¬ 
forceable  rights  as  will  preserve  to  her 
the  requisite  degree  of  enjoyment,  it  is 
immaterial  whether  such  result  is  ef¬ 
fected  by  rules  specifically  stated  in  the 
trust  instrument,  or  in  their  absence,  by 
the  rules  for  the  management  of  the 
trust  property  and  the  allocation  of  re¬ 
ceipts  and  expenditures  supplied  by  the 
State  law.  For  example,  where  the  State 
law  does  not  provide  for  amortization  of 
bond  premium,  a  provision  in  the  trust 
instrument  for  such  amortization  by  ap¬ 
propriate  periodic  charges  to  interest  will 
not  disqualify  the  trust. 

Provisions  granting  administrative 
powers  to  the  trustee  will  not  have  the 
effect  of  disqualifying  the  trust  unless 
the  grant  of  such  powers  evidences  the 
intention  to  deprive  the  surviving  spouse 
of  the  beneficial  enjoyment  required  by 
the  statute.  Such  intention  will  not  be 
considered  to  exist  if  the  entire  terms  of 
the  instrument  are  such  that  the  local 
courts  will  impose  reasonable  limitations 
upon  the  exercise  of  such  powers.  Among 
the  powers  which  if  subject  to  such  limi¬ 
tations  will  not  disqualify  the  trust  are 
the  power  to  allocate  receipts  between 
income  and  corpus,  the  power  to  deter¬ 
mine  the  charges  which  shall  be  made 
against  income  and  corpus,  and  the 
power  to  apply  the  income  for  the  benefit 
of  the  surviving  spouse. 

The  rules  to  be  applied  by  the  trustee 
in  allocation  of  receipts  and  expenses  be¬ 
tween  income  and  corpus  must  be  con¬ 
sidered  in  relation  to  the  nature  and  ex¬ 
pected  productivity  of  the  trust  assets, 
the  nature  and  frequency  of  occurrence 
of  the  expected  receipts,  and  any  pro¬ 
visions  as  to  change  in  the  form  of  in¬ 
vestments.  Where  it  is  evident  from  the 
nature  of  the  trust  assets  and  the  rules 
provided  for  management  of  the  trust 
that  the  allocation  to  income  of  such 
receipts  as  rents,  cash  dividends  and  in¬ 
terest  will  give  to  the  spouse  the  sub¬ 
stantial  enjoyment  during  life  required 
by  the  statute,  provisions  that  such 
receipts  as  stock  dividends  and  proceeds 
from  the  conversion  of  trust  assets  shall 
be  treated  as  corpus  will  not  disqualify 


the  trust.  Similarly,  provision  for  a  de¬ 
pletion  charge  against  income  in  the  case 
of  trust  assets  which  are  subject  to  de¬ 
pletion  will  not  disqualify  the  trust,  un¬ 
less  the  effect  is  to  deprive  the  spouse  of 
the  requisite  beneficial  enjoyment.  A 
power  in  the  trustee  to  retain  unproduc¬ 
tive  property  will  not  disqualify  if  the 
applicable  rules  for  the  administration 
of  the  trust  require  that  the  property  be 
converted  within  a  reasonable  time  and 
that  Income  be  given  the  spouse  to  com¬ 
pensate  for  undue  delay  in  such  conver¬ 
sion.  A  power  to  retain  a  residence  for 
the  spouse  or  other  property  for  her  per¬ 
sonal  use  will  not  disqualify  the  trust. 

A  trust  will  not  qualify  if  its  primary 
purpose  is  to  safeguard  property  with¬ 
out  providing  the  spouse  with  the  re¬ 
quired  beneficial  enjoyment.  An  exam¬ 
ple  is  a  trust  the  corpus  of  which  con¬ 
sists  substantially  of  unproductive  prop¬ 
erty  which  the  trustee  is  required  to  re¬ 
tain  without  furnishing  a  reasonable 
compensation  to  the  spouse  on  account 
of  the  nonconversion  of  such  property. 

If  the  surviving  spouse  is  entitled  to 
only  a  portion  of  the  trust  income,  or  has 
power  to  appoint  only  a  portion  of  the 
corpus,  the  trust  fails  to  satisfy  condi¬ 
tions  (1)  and  (3),  respectively.  How¬ 
ever,  such  conditions  may  be  satisfied  by 
one  or  more  of  several  separate  trusts 
created  by  the  decedent.  An  undivided 
interest  in  property  may  constitute  the 
corpus  of  a  trust,  and  the  will  or  a  single 
trust  Instrument  may  create  more  than 
one  trust. 

In  the  case  of  a  trust  created  during 
the  decedent’s  life,  it  is  sufficient  if  the 
trust  satisfies  conditions  (1)  to  (5),  as  of 
the  time  of  the  decedent’s  death,  irre¬ 
spective  of  whether  the  surviving  spouse 
was  entitled  to  the  trust  income,  or  was 
able  to  exercise  a  power  of  appointment 
over  the  corpus,  during  the  decedent’s 
life.  In  the  case  of  a  trust  which  may  be 
terminated  during  the  life  of  the  surviv¬ 
ing  spouse,  under  her  exercise  of  a  power 
of  appointment  or  by  distribution  of  the 
corpus  to  her,  the  trust  satisfies  condi¬ 
tion  (1)  if  such  spouse  is  entitled  to  the 
income  until  the  trust  terminates. 

A  trust  fails  to  satisfy  condition  (1)  if 
the  income  is  required  to  be  accumulated 
in  whole  or  in  part  or  may  be  accumu¬ 
lated  in  the  discretion  of  any  person 
other  than  the  surviving  spouse,  if  the 
consent  of  any  person  other  than  the 
surviving  spouse  is  required  as  a  condi¬ 
tion  precedent  to  distribution  of  the  in¬ 
come,  if  any  person  other  than  the  sur¬ 
viving  spouse  has  the  power  to  alter  the 
terms  of  the  trust  so  as  to  deprive  such 
spouse  of  her  right  to  the  income,  or  if 
any  person  other  than  the  surviving 
spouse  is  entitled  to  any  part  of  the  in¬ 
come  during  the  life  of  such  spouse.  A 
trust  will  not  fail  to  satisfy  condition  (1) 
merely  because  its  terms  provide  that  the 
right  of  the  surviving  spouse  to  the  in¬ 
come  shall  not  be  subject  to  assignment, 
alienation,  pledge,  attachment  or  claims 
of  creditors. 

The  terms  “entitled  for  life”  and  “pay¬ 
able  annually  or  more  frequently”,  as 
used  in  conditions  (1)  and  <2),  require 
that  under  the  terms  of  the  trust  the  in¬ 
come  referred  to  must  be  currently  (at 
least  annually)  distributable  to  the 
spouse  or  that  she  must  have  such  com¬ 


mand  over  the  income  that  it  is  virtually 
hers.  Thus,  conditions  (1)  and  (2)  are 
satisfied  in  this  respect  if,  under  the 
terms  of  the  trust  instrument,  the  spouse 
has  the  right  exercisable  annually  (or 
more  frequently)  to  require  distribution 
to  herself  of  the  trust  income,  and  other¬ 
wise  the  trust  income  is  to  be  accumu¬ 
lated  and  added  to  corpus.  Similarly,  as 
respects  the  income  for  the  period  be¬ 
tween  the  last  distribution  date  and  the 
date  of  the  spouse’s  death,  it  is  sufficient 
if  such  income  is  subject  to  the  spouse’s 
power  to  appoint. 

A  trust  created  under  the  decedent’s 
will  is  not  to  be  regarded  as  failing  to  sat¬ 
isfy  conditions  (1)  and  (2)  merely  be¬ 
cause  income  payments  to  the  surviving 
spouse  are  not  to  commence  in  advance 
of  the  distribution  of  the  trust  property 
to  the  trustee  by  the  executor,  unless 
the  executor  is  authorized  or  directed  to 
delay  distribution  to  the  trustee  beyond 
the  period  reasonably  required  for  ad¬ 
ministration  of  the  estate. 

In  order  to  satisfy  condition  in  (3), 
the  power  of  the  surviving  spouse  to  ap¬ 
point  the  entire  corpus  free  of  the  trust 
must  fall  within  one  of  the  following 
categories : 

(i)  A  power  so  to  appoint  exercisable 
in  her  own  favor  at  any  time  during  life 
(as,  for  example,  on  unlimited  power  to 
invade). 

(ii)  A  power  so  to  appoint  exercisable 
in  favor  of  her  estate. 

(iii)  A  combination  of  the  powers  de¬ 
scribed  under  subdivisions  (i)  and  (ii). 
For  example,  the  surviving  spouse  may 
until  she  attains  the  age  of  50  years 
have  a  power  to  appoint  to  herself  and 
thereafter  have  a  power  to  appoint  to 
her  estate.  However,  condition  (4)  is 
not  satisfied  unless  irrespective  of  when 
the  surviving  spouse  may  die  any 
amounts  remaining  unpaid  will  at  the 
time  of  her  death  be  subject  to  one  or  the 
other  such  power. 

The  power  in  the  surviving  spouse  must 
be  a  power  to  appoint  the  corpus  to  her¬ 
self  as  unqualified  owner  or  to  appoint 
the  corpus  as  a  part  of  her  estate,  that 
is,  to  dispose  of  it  to  whomsoever  she 
pleases.  Thus,  if  the  surviving  spouse 
entered  into  an  agreement  with  the  de¬ 
cedent  to  exercise  the  power  only  in 
favor  of  their  issue,  condition  (3)  is  not 
met.  The  trust  will  not  be  regarded  as 
failing  to  satisfy  condition  (3)  merely 
because  takers  in  default  of  the  surviving 
spouse’s  exercise  of  the  power  are  desig¬ 
nated  by  the  decedent.  The  decedent 
may  provide  that,  in  default  of  exercise 
of  the  power,  the  trust  shall  continue 
for  an  additional  period. 

In  order  for  condition  (4)  to  be  sat¬ 
isfied,  the  power  in  the  surviving  spouse 
to  appoint  the  corpus  to  herself  or  to  her 
estate  must  be  exercisable  without  the 
Joinder  or  consent  of  any  other  person. 
In  addition,  such  power,  if  exercisable 
during  her  life,  must  be  fully  exercisable 
at  any  time  during  life,  or,  if  exercisable 
by  will,  must  be  fully  exercisable  irre¬ 
spective  of  the  time  of  her  death.  An  ex¬ 
ample  of  a  power  which  will  not  satisfy 
condition  (4)  is  a  power  exercisable  by 
the  spouse  unless  she  shall  remarry. 

The  trust  will  fail  to  satisfy  condition 
(5)  if  the  decedent  created  a  power  in  the 
trustee,  or  in  another  person,  to  invade 
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the  corpus  of  the  trust  for  the  benefit 
of  any  person  other  than  the  surviving 
spouse.  However,  only  powers  in  other 
persons  which  are  in  opposition  to  that 
of  the  surviving  spouse  will  cause  the 
trust  to  fail  to  satisfy  condition  (5  > .  For 
example,  assume  that  a  decedent  created 
a  trust,  designating  his  surviving  spouse 
as  income  beneficiary  for  life  and  as 
donee  of  a  power  to  appoint  the  corpus. 
The  decedent  further  provided  that  in 
the  event  the  surviving  spouse  should 
die  without  having  exercised  the  power, 
the  trust  should  continue  for  the  life  of 
his  son  with  power  in  such  son  to  appoint 
the  corpus.  Since  the  power  in  the  son 
could  become  exercisable  only  after  the 
death  of  the  surviving  spouse,  the  trust 
is  not  regarded  as  failing  to  satisfy  con¬ 
dition  (5). 

id)  Proceeds  held  by  the  insurer  un¬ 
der  a  life  insurance,  endowment,  or  an¬ 
nuity  contract,  with  power  of  appoint¬ 
ment  in  surviving  spouse.  Section  812 

(e)  (1)  (G>,  as  amended  by  Public  Law 
869,  80th  Congress,  provides  a  special 
rule  in  the  case  of  a  property  interest 
which  passed  from  the  decedent  in  the 
form  of  proceeds  held  by  the  insurer 
under  a  life  insurance,  endowment,  or 
annuity  contract,  the  terms  of  which 
satisfy  the  five  conditions  hereinafter 
stated.  With  respect  to  such  proceeds, 
the  expression  “passed  from  the  decedent 
to  his  surviving  spouse”  embraces  not 
only  the  interest  of  such  spouse  under 
the  contract  but  also  the  interest  there¬ 
under  subject  to  her  power  to  appoint. 
The  five  conditions  which  must  be  satis¬ 
fied  by  the  terms  of  the  contract  are  as 
follows: 

( 1 )  The  surviving  spouse  must  be  en¬ 
titled  to  all  amounts  payable  under  such 
contract  during  her  life. 

<2>  The  proceeds  must  be  held  by  the 
insurer  subject  to  an  agreement  either 
to  pay  the  proceeds  in  installments,  or  to 
pay  interest  thereon,  annually,  or  more 
frequently,  commencing  not  later  than 
13  months  after  the  decedent’s  death. 

(3)  The  surviving  spouse  must  have 
the  power,  exercisable  in  favor  of  herself 
or  of  her  estate,  to  appoint  all  amounts 
held  by  the  insurer  under  such  contract. 

(4)  Such  power  in  the  surviving 
spouse  must  be  exercisable  by  such 
spouse  alone  and  ( whether  exercisable 
by  will  or  during  life)  must  be  exercisable 
in  all  events. 

(5)  The  amounts  payable  under  such 
contract  must  not  be  subject  to  a  power 
in  any  other  person  to  appoint  any  part 
thereof  to  any  person  other  than  the 
surviving  spouse. 

The  provisions  of  section  812  (e>  (1> 
(G>,  as  amended,  are  applicable  with  re¬ 
spect  to  a  property  interest  which  passed 
from  the  decedent  to  his  surviving  spouse, 
in  the  form  of  proceeds  of  a  policy  of  in¬ 
surance  upon  the  decedent’s  life,  a  policy 
of  insurance  upon  the  life  of  a  person 
who  predeceased  the  decedent,  a  matured 
endowment  policy,  or  an  annuity  con¬ 
tract,  but  only  in  case  such  proceeds  are 
to  be  held  by  the  insurer.  With  respect 
to  proceeds  under  any  such  contract 
which  are  to  be  held  by  a  trustee,  see 
paragraphs  <b»  and  (c)  of  this  section. 
As  to  the  treatment  of  proceeds  of  con¬ 
tracts  not  meeting  the  above  five  condi¬ 


tions,  see  paragraph  (b)  (1)  (iv)  of  this 
section. 

In  the  case  of  a  life  insurance,  endow¬ 
ment,  or  annuity  contract,  under  which 
payments  by  the  insurer  did  not  com¬ 
mence  until  after  the  decedent’s  death, 
the  above-stated  conditions  (1)  to  (5), 
are  not  satisfied  unless  all  amounts  pay¬ 
able  under  the  contract  are  either  pay¬ 
able  to  The  surviving  spouse  or  subject  to 
her  power  to  appoint.  However,  in  the 
case  of  a  contract  under  which  payments 
by  the  insurer  commenced  prior  to  the 
decedent’s  death,  it  is  sufficient  if  condi¬ 
tions  (1)  to  (5),  became  effective  upon 
the  decedent’s  death,  with  respect  to  the 
entire  amount  of  proceeds  then  remain¬ 
ing  in  the  hands  of  the  insurer. 

Conditions  (1)  and  (2)  are  satisfied 
if,  under  the  terms  of  the  contract,  the 
spouse  has  the  right  exercisable  an¬ 
nually  (or  more  frequently)  to  require 
distribution  to  herself  of  installments  of 
the  proceeds,  or  interest  on  the  proceeds, 
as  the  case  may  be,  and  otherwise  such 
installments  or  interest  is  to  be  accumu¬ 
lated  and  held  by  the  insurer  pursuant 
to  the  terms  of  the  contract.  The  re¬ 
quirement  that  payment  must  commence 
“not  later  than  thirteen  months  after 
the  decedent’s  death”  will  not  be  con¬ 
sidered  as  violated  solely  by  reason  of 
a  provision  that  proof  of  death  must  be 
submitted  before  the  first  payment  is 
made,  except  in  cases  involving  unrea¬ 
sonable  delay  in  submission  of  such 
proof.  Condition  (2)  is  satisfied  where 
interest  on  the  proceeds  is  payable,  an¬ 
nually  or  more  frequently,  for  a  term,  or 
until  the  occurrence  of  a  specified  event, 
following  which  the  proceeds  are  to  be 
paid  in  annual  or  more  frequent  install¬ 
ments. 

In  determining  whether  the  terms  of 
the  contract  satisfy  conditions  <3),  <4>, 
and  <5>,  the  principles  stated  in  para¬ 
graph  (c)  of  this  section  are  applicable. 

It  is  sufficient  for  the  purposes  of 
condition  <3>  if  the  surviving  spouse  has 
the  unqualified  power,  exercisable  in 
favor  of  herself  or  her  estate,  to  appoint 
all  amounts  held  by  the  insurer  which 
are  payable  after  her  death.  Such 
power  to  appoint  need  not  extend  to  in¬ 
stallments  or  interest  which  will  be  paid 
to  such  spouse  during  her  life.  An 
example  of  a  power  which  is  not  exercis¬ 
able  by  the  surviving  spouse  in  all  events, 
as  required  under  condition  <4>,  is  a 
power  under  a  policy  of  insurance  on  the 
decedent’s  life  which  may  not  be  effec¬ 
tively  exercised  by  such  spouse  unless 
she  is  living  at  the  time  the  insurer  re¬ 
ceives  proof  of  the  death  of  the  insured. 

(e)  Effect  of  disclaimer.  Section  812 
(e)  (4)  (A)  provides  that  where  the  sur¬ 
viving  spouse  makes  a  disclaimer  of  any 
property  interest  which  would  otherwise 
be  considered  as  having  passed  from  the 
decedent  to  such  spouse,  such  disclaimed 
interest  is  to  be  considered  as  having 
passed  from  the  decedent  to  the  person 
or  persons  entitled  to  receive  such  in¬ 
terest  as  a  result  of  the  disclaimer.  A 
disclaimer  is  a  complete  and  unqualified 
refusal  to  accept  the  rights  to  which  one 
is  entitled.  It  is,  therefore,  necessary, 
for  the  purpose  of  section  812  (e)  (4) 
(A>,  to  distinguish  between  the  surviv¬ 
ing  spouse’s  disclaimer  of  a  property 


interest  and  her  acceptance  and  subse¬ 
quent  disposal  of  a  property  interest. 
For  example,  if  proceeds  of  insurance 
are  payable  to  the  surviving  spouse  and 
she  refuses  such  proceeds  which  con¬ 
sequently  pass  to  an  alternative  bene¬ 
ficiary  designated  by  the  decedent,  the 
provisions  of  section  812  (e)  (4)  (A)  are 
applicable  and  the  proceeds  are  con¬ 
sidered  as  having  passed  from  the  de¬ 
cedent  to  the  alternative  beneficiary. 
On  the  other  hand,  if  the  surviving 
spouse  directs  the  insurance  company 
to  hold  the  proceeds  at  interest  during 
her  life  and,  upon  her  death,  to  pay  the 
principal  sum  to  another  person  desig¬ 
nated  by  her,  thus  effecting  a  transfer 
of  a  remainder  interest  therein,  such 
proceeds  are  considered  as  having  passed 
from  the  decedent  to  such  spouse. 

However,  under  the  provisions  of  sec¬ 
tion  812  (e)  (4>  <B>,  it  is  unnecessary 
to  distinguish,  for  the  purposes  of  this 
section,  between  a  disclaimer  by  a  person 
other  than  the  surviving  spouse  and  a 
transfer  by  such  person.  Such  section 
provides  that  where  the  surviving  spouse 
becomes  entitled  to  receive  an  interest 
in  property  from  the  decedent  as  a  re¬ 
sult  of  a  disclaimer  made  by  some  other 
person,  such  interest  is,  nevertheless, 
considered  as  having  passed  from  the 
decedent,  not  to  the  surviving  spouse, 
but  to  the  person  who  made  the  dis¬ 
claimer,  as  though  the  disclaimer  had 
not  been  made.  Where,  as  a  result  of 
a  disclaimer  made  by  a  person  other 
than  the  surviving  spouse,  a  property  in¬ 
terest  passes  to  a  trust  which  meets  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section,  the  rule  stated  in  the  pre¬ 
ceding  sentence  applies,  not  only  with 
respect  to  the  portion  of  such  interest 
which  beneficially  vests  in  the  surviving 
spouse,  but  also  with  respect  to  the  por¬ 
tion  over  which  such  spouse  acquires 
a  power  to  appoint.  Such  rule  applies 
also  in  the  case  of  proceeds  under  a  life 
insurance  endowment,  or  annuity  con¬ 
tract.  which,  as  a  result  of  a  disclaimer 
made  by  a  person  other  than  the  sur¬ 
viving  spouse,  are  held  by  the  insurer 
subject  to  the  conditions  set  forth  in 
paragraph  (d)  of  this  section. 

(f)  Effect  of  election  by  surviving 
spouse.  Where  the  surviving  spouse  is 
obliged  to  elect  between  a  property  in¬ 
terest  offered  to  her  under  the  decedent’s 
will  or  other  instrument  and  a  property 
interest  to  which  she  is  entitled  (such  as 
dower  or  a  right  in  the  decedent’s  estate) 
of  which  adverse  disposition  was  at¬ 
tempted  under  such  will  or  other  in¬ 
strument.  the  property  interest  which 
such  spouse  elects  to  renounce  or  re¬ 
linquish  is  not  considered  as  having 
“passed  from  the  decedent  to  his  sur¬ 
viving  spouse”.  As  to  the  valuation  of 
the  property  interest  taken  under  such 
an  election,  see  paragraph  (b)  of 
§  81.47c. 

(g)  Will  contests.  If  as  a  result  of  a 
controversy  involving  the  decedent’s  will, 
or  involving  a  bequest  or  devise  to  his 
surviving  spouse,  such  spouse  assigns  or 
surrenders  a  property  interest  in  settle¬ 
ment  of  such  controversy,  the  interest 
so  assigned  or  surrendered  is  not  consid¬ 
ered  as  having  “passed  from  the  decedent 
to  his  surviving  spouse.” 
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If  as  a  result  of  a  controversy  Involv¬ 
ing  the  will,  or  Involving  a  bequest  or 
devise  to  a  person  other  than  the  sur¬ 
viving  spouse,  a  property  interest  is  as¬ 
signed  or  surrendered  to  such  spouse, 
the  Interest  so  acquired  will  be  regarded 
as  having  "passed  from  the  decedent  to 
his  surviving  spouse"  only  if  such  assign¬ 
ment  or  surrender  was  a  bona  fide  rec¬ 
ognition  of  enforceable  rights  of  the  sur¬ 
viving  spouse  in  the  decedent’s  estate. 
Such  a  bona  fide  recognition  will  be  pre¬ 
sumed  where  such  assignment  or  sur¬ 
render  was  pursuant  to  a  decision  of  a 
local  court  upon  the  merits  of  the  case 
following  a  genuine  and  active  contest. 
However,  if  such  assignment  or  surren¬ 
der  was  pursuant  to  a  decree  rendered  by 
consent,  or  pursuant  to  an  agreement  not 
to  contest  the  will  or  not  to  probate  the 
will,  it  will  not  necessarily  be  accepted 
as  a  bona  fide  evaluation  of  the  rights  of 
the  spouse. 

§  81.47b  Nondeductible  interests — (a) 
General.  The  property  interests  which 
passed  from  the  decedent  to  his  surviving 
spouse  (as  set  forth  in  §  81.47a)  fall  with¬ 
in  two  general  categories:  (1)  Those  with 
respect  to  which  the  marital  deduction 
is  authorized,  and  (2)  those  with  respect 
to  which  the  marital  deduction  is  not 
authorized.  Such  categories  are  here¬ 
inafter  referred  to  as  "deductible  inter¬ 
ests"  and  "nondeductible  interests,”  re¬ 
spectively.  As  to  the  several  classes  of 
"nondeductible  interests,"  see  paragraphs 
<b)  to  (f),  of  this  section.  Subject  to 
the  limitation  set  forth  in  5  81.47d,  the 
marital  deduction  is  equal  in  amount  to 
the  aggregate  value  of  the  “deductible 
interest,”  that  is,  the  property  interests 
which  passed  from  the  decedent  to  his 
surviving  spouse  and  do  not  fall  within 
any  of  the  classes  described  in  such  par¬ 
agraphs  (b)  to  (f)  of  this  section. 

(b)  Interests  not  included  in  gross 
estate.  Any  property  interest  which 
passed  from  the  decedent  to  his  surviv¬ 
ing  spouse  is  a  "nondeductible  interest" 
to  the  extent  it  is  not  included  in  the 
decedent’s  gross  estate. 

(c)  Interests  with  respect  to  which  a 
deduction  is  taken  under  section  812  <b). 
Where  a  deduction  Is  taken  under  sec¬ 
tion  812  (b)  with  respect  to  any  property 
interest  which  passed  from  the  decedent 
to  his  surviving  spouse,  such  interest  is  a 
"nondeductible  interest”.  Thus,  a  prop¬ 
erty  interest  which  passed  from  the 
decedent  to  his  surviving  spouse  in  sat¬ 
isfaction  of  a  deductible  claim  of  such 
spouse  against  the  estate  is  a  "nonde¬ 
ductible  interest”.  (See  paragraph  (b) 
of  §  81.47c.)  Or,  if  a  deduction  is  taken 
for  losses  during  the  settlement  of  the 
estate,  in  respect  of  any  property  inter¬ 
est  which  passed  from  the  decedent  to 
his  surviving  spouse,  such  interest  is  (to 
the  extent  of  the  deductible  loss)  a  "non¬ 
deductible  interest”.  Amounts  deducted 
under  section  812  (b)  (5)  for  any  allow¬ 
ance  for  the  support  of  the  surviving 
spouse  during  the  settlement  of  the  es¬ 
tate,  or  under  section  812  <b)  (2)  for 
commissions  allowed  to  the  surviving 
spouse  as  executor  do  not  come  within 
the  definition  of  interests  which  "passed 
from  the  decedent  to  his  surviving 
spouse”.  As  to  the  valuation,  for  the 
purpose  of  the  marital  deduction,  of  any 
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property  interest  which  passed  from  the 
decedent  to  his  surviving  spouse  subject 
to  a  mortgage  or  other  Incumbrance,  see 
paragraph  (b)  of  §  81.47c. 

(d)  Interest  in  property  which 
another  person  may  possess  or  enjoy. 
Section  812  (e)  (1)  (B)  provides  that 
no  marital  deduction  shall  be  allowed 
with  respect  to  certain  property  inter¬ 
ests  (referred  to  generally  as  "termi¬ 
nable  interests”)  which  passed  from  the 
decedent  to  his  surviving  spouse,  in  case: 

(1)  An  interest  in  the  same  property 
passed  at  any  time  (fot  less  than  an  ade¬ 
quate  and  full  consideration  in  money  or 
money’s  worth)  from  the  decedent  to  any 
person  other  than  such  spouse  (or  the 
estate  of  such  spouse),  and 

(2)  By  reason  thereof,  such  person  (or 
his  heirs  or  assigns)  may  possess  or  en¬ 
joy  any  part  of  such  property  after  the 
termination  or  failure  of  the  interest 
therein  which  passed  from  the  decedent 
to  his  surviving  spouse. 

The  foregoing  provision  is  applicable 
only  where  interests  in  the  same  prop¬ 
erty  passed  from  the  decedent  both  to  his 
surviving  spouse,  and  to  some  other  per¬ 
son  (for  less  than  an  adequate  and  full 
consideration  in  money  or  money’s 
worth),  and  is  applicable  irrespective  of 
whether  both  such  interests  passed  from 
the  decedent  at  the  same  time  or  under 
the  same  instrument.  Under  such  cir¬ 
cumstances,  if  the  other  person  to  whom 
an  interest  passed  may,  by  reason  there¬ 
of,  possess  or  enjoy  any  part  of  the  prop¬ 
erty  after  the  termination  or  failure  of 
the  interest  therein  which  passed  from 
the  decedent  to  his  surviving  spouse,  the 
latter  interest  is  a  "nondeductible  inter¬ 
est”.  As  to  the  meaning  of  the  term 
"passed  from  the  decedent  to  a  person 
other  than  his  surviving  spouse”,  see 
paragraph  (b)  of  §  81.47a, 

In  determining  whether  an  interest  in 
the  same  property  passed  from  the  dece¬ 
dent  both  to  his  surviving  spouse  and  to 
some  other  person,  a  distinction  is  to  be 
drawn  between  "property”,  as  such  term 
is  used  in  section  812  (e),  and  an  “in¬ 
terest  in  property”.  The  term  "prop¬ 
erty”  refers  to  the  underlying  property 
in  which  various  interests  exist;  each 
such  interest  is  not  for  this  purpose  to  be 
considered  as  “property”. 

Interests  which  passed  to  a  person 
other  than  the  surviving  spouse  include 
interests  so  passing  under  the  decedent’s 
exercise,  release,  or  nonexercise  of  a  non- 
taxable  power  to  appoint.  It  is  immate¬ 
rial  whether  the  property  interest  which 
passed  from  the  decedent  to  a  person 
other  than  his  surviving  spouse  is  in¬ 
cluded  in  the  decedent’s  gross  estate. 

The  term  "person  other  than  his  sur¬ 
viving  spouse”  includes  the  possible  un¬ 
ascertained  takers  of  a  property  interest, 
as,  for  example,  the  members  of  a  class 
to  be  ascertained  in  the  future.  As 
another  example,  assume  that  the  dece¬ 
dent  created  a  power  of  appointment 
over  a  property  interest,  which  does  not 
come  within  the  purview  of  paragraph 
(c)  or  (d)  of  §  81.47a.  In  such  a  case, 
the  term  "person  other  than  his  surviv¬ 
ing  spouse”  refers  to  the  possible  ap¬ 
pointees  and  possible  takers  in  default 
(other  than  the  spouse)  of  such  prop¬ 
erty  interest.  Whether  there  is  a  possi¬ 
bility  that  the  "person  other  than  his 


surviving  spouse”  (or  the  heirs  or  as¬ 
signs  of  such  person)  may  possess  or 
enjoy  the  property  following  termination 
or  failure  of  the  interest  therein  which 
passed  from  the  decedent  to  his  surviv¬ 
ing  spouse  is  to  be  determined  as  of  the 
time  of  the  decedent’s  death. 

In  the  following  examples  it  is  assumed 
that  the  property  interest  which  passed 
from  the  decedent  to  a  person  other  than 
his  surviving  spouse  was  not  for  an  ade¬ 
quate  and  full  consideration  in  money  or 
money’s  worth: 

(1)  H  (the  decedent)  devised  real  property 
to  W  (his  surviving  wife)  for  life,  with  re¬ 
mainder  to  A  and  his  heirs.  The  interest 
which  passed  from  H  to  W  is  a  "nondeducti¬ 
ble  interest’’  since  it  will  terminate  upon 
her  death  and  A  (or  his  heirs  or  assigns)  will 
thereafter  possess  or  enjoy  the  property. 

(ii)  H  devised  real  property  to  W  for  life, 
and  created  in  W  a  power,  exercisable  by  will, 
to  appoint  the  remainder  interest  to  any 
person.  In  default  of  appointment  by  W,  the 
remainder  Interest  was  to  go  to  A  and  his 
heirs.  Assuming  that  under  the  local  law 
W  did  not  take  the  real  property  as  absolute 
owner,  the  Interest  which  passed  from  H  to 
W  is  a  ’’nondeductible  Interest”  since  such 
interest  will  terminate  upon  her  death  and 
A  (or  his  heirs  or  assigns)  may  thereafter 
possess  or  enjoy  the  property.  (As  to  cases 
in  which  a  "deductible  interest”  may  exist 
where  a  life  Interest  is  coupled  with  a  power 
to  appoint  under  a  trust  or  Insurance  con¬ 
tract,  see  paragraph  (c)  and  (d)  of  {  81.47a.) 

(ill)  H  bequeathed  the  residue  of  his  es¬ 
tate  in  trust  for  the  benefit  of  W  and  A.  The 
trust  income  is  to  be  paid  to  W  for  life,  and 
upon  her  death  the  corpus  is  to  be  dis¬ 
tributed  to  A  or  his  issue.  However,  if  A 
should  die  without  issue,  leaving  W  surviving, 
the  corpus  is  then  to  be  distributed  to  W. 
The  Interest  which  passed  from  H  to  W  Is  a 
"nondeductible  interest”  since  it  will  ter¬ 
minate  in  the  event  of  her  death  if  A  or  his 
issue  survive,  and  A  or  his  Issue  will  there¬ 
after  possess  or  enjoy  the  property. 

(lv)  H,  in  contemplation  of  death,  pur¬ 
chased  for  $100,000  a  life  annuity  for  W.  If 
the  annuity  payments  made  during  the  life 
of  W  should  be  less  than  $100,000,  further 
payments  were  to  be  made  to  A.  The  in¬ 
terest  which  passed  from  H  to  W  is  a  "non¬ 
deductible  Interest”  since  A  may  possess  or 
enjoy  a  part  of  the  property  following  tha 
termination  of  the  interest  of  W. 

(v)  H  devised  property  to  W  and  A  as  Joint 
tenants  with  right  of  survivorship.  The  in¬ 
terest  which  passed  from  H  to  W  is  a  “non¬ 
deductible  Interest”  since,  if  the  tenancy  is 
not  severed  and  A  survives  W,  the  Interest 
of  W  will  terminate  and  A  will  continue  to 
possess  or  enjoy  the  property. 

(vi)  H,  in  contemplation  of  death,  trans¬ 
ferred  a  residence  to  A  for  life  with  remain¬ 
der  to  W  provided  W  survives  A,  but  if  W 
predeceases  A,  the  property  is  to  pass  to  B 
and  his  heirs.  If  it  is  assumed  that  H  died 
during  A  s  lifetime,  and  the  value  of  the  resi¬ 
dence  was  Included  in  determining  the  value 
of  his  gross  estate,  the  interest  which  passed 
from  H  to  W  is  a  "nondeductible  interest” 
since  such  Interest  will  terminate  if  W  pre¬ 
deceases  A  and  the  property  will  thereafter 
be  possessed  or  enjoyed  by  B  (or  his  heirs  or 
assigns).  This  result  is  not  affected  by  B’s 
assignment  of  his  interest  during  H's  life¬ 
time,  whether  made  in  favor  of  W  or  another 
person,  since  the  term  "assigns”  (as  used 
in  section  812  (e)  (1)  (B))  Includes  such  as¬ 
signee.  However,  if  it  is  assumed  that  A  pre¬ 
deceased  H,  the  Interest  of  B  in  the  property 
was  extinguished,  and,  viewed  as  of  the  time 
of  the  subsequent  death  of  H,  the  Interest 
which  passed  from  him  to  W  is  the  entire 
Interest  in  the  property  and,  therefore,  a 
"deductible  interest”. 
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(vil)  H  transf erred  real  property  to  A.  re¬ 
serving  the  right  to  the  rentals  of  the  prop¬ 
erty  for  a  term  of  20  years.  H  died  within 
such  20-year  term,  bequeathing  the  right  to 
the  remaining  rentals  to  a  trust.  The  terms 
of  the  trust  satisfy  the  five  conditions  stated 
In  paragraph  (c)  of  §  81.47a,  so  that  the 
property  Interest  which  passed  in  trust  is 
considered  to  have  passed  from  H  to  W. 
Such  Interest  is  a  “nondeductible  interest” 
since  it  will  terminate  upon  the  expiration 
of  the  term  and  A  will  thereafter  possess  or 
enjoy  the  property. 

(viil)  H  bequeathed  a  patent  to  W  and  A 
as  tenants  in  common.  In  this  case,  the 
Interest  of  W  will  terminate  upon  the  ex¬ 
piration  of  the  term  of  the  patent,  but 
possession  or  enjoyment  of  the  property 
by  A  must  necessarily  cease  at  the  same 
time.  Therefore,  since  A’s  possession  or  en¬ 
joyment  cannot  outlast  the  termination  of 
W's  interest,  the  latter  is  a  “deductible  in¬ 
terest”. 

The  above-stated  provision  is  to  be  ap¬ 
plied  with  respect  to  the  property  inter¬ 
ests  which  actually  passed  from  the 
decedent.  Subsequent  conversions  of 
the  property  are  immaterial  for  this 
purpose.  Thus,  where  a  decedent  be¬ 
queathed  his  estate  to  his  wife  for  life 
with  remainder  to  his  children,  the  in¬ 
terest  which  passed  to  his  wife  is  a  “non¬ 
deductible  interest,”  even  though  the 
wife  agrees  with  the  children  to  take  a 
fractional  share  of  the  estate  in  lieu 
thereof,  or  sells  the  life  estate  for  cash, 
or  acquires  the  remainder  interest  of  the 
children  either  by  purchase  or  gift. 

Section  812  (e)  (1)  (D)  provides  an 
exception  to  the  general  rule  stated  in 
this  paragraph.  In  general,  the  object 
of  section  812  (e)  (1)  (D)  is  to  prevent 
a  property  interest  from  being  classified 
as  “nondeductible”  where  (a)  the  only 
condition  under  which  it  will  terminate 
is  the  death  of  the  surviving  spouse  with¬ 
in  6  months  after  the  decedent’s  death,  or 
the  death  of  such  spouse  as  a  result  of 
a  common  disaster  which  also  resulted 
in  the  decedent’s  death,  and  (b)  such 
condition  does  not  in  fact  occur.  The 
following  examples  illustrate  the  appli¬ 
cation  of  the  exception  provided  by  sec¬ 
tion  812  (e)  (1)  (D) : 

Example  (1).  A  decedent  bequeathed  his 
entire  estate  to  his  spouse  on  condition  that 
she  survive  him  by  6  months.  In  the  event 
his  spouse  failed  to  survive  him  by  6  months, 
his  estate  was  to  go  to  his  niece  and  her 
heirs.  The  decedent  was  survived  by  his 
spouse.  It  will  be  observed  that,  as  of  the 
time  of  the  decedent’s  death.  It  was  possible 
that  the  niece  would,  by  reason  of  the  inter¬ 
est  which  passed  to  her  from  the  decedent, 
possess  or  enjoy  the  estate  after  the  termina¬ 
tion  of  the  interest  therein  which  passed  to 
the  spouse.  Hence,  under  the  general  rule 
set  forth  in  this  section,  the  interest  which 
passed  to  the  spouse  would  be  regarded  as  a 
“nondeductible  interest”.  If  the  surviving 
spouse  in  fact  died  within  6  months  after 
the  decedent's  death,  such  general  rule  is  to 
be  applied,  and  the  Interest  which  passed  to 
such  spouse  is  a  “nondeductible  interest". 
However,  if  6uch  spouse  in  fact  survived  the 
decedent  by  6  months,  thus  extinguishing 
the  Interest  of  the  niece,  the  case  comes 
writhin  the  exception  provided  by  section 
812  (e)  (1)  (D),  and  the  interest  which 
passed  to  such  spouse  is  a  “deductible  inter¬ 
est”.  (It  is  assumed  for  the  purpose  of  this 
example  that  no  other  factor  which  would 
cause  such  interest  to  be-  “nondeductible” 
Is  present.) 

Example  (2).  The  facts  are  the  same  as  in 
example  (i)  except  that  the  will  provided 


that  the  estate  was  to  go  to  the  niece  either 
in  case  the  decedent  and  his  spouse  should 
both  die  as  a  result  of  a  common  disaster, 
or  in  case  the  spouse  should  fall  to  survive 
the  decedent  by  3  months.  It  is  assumed  that 
the  decedent  was  survived  by  his  spouse.  In 
this  example,  the  interest  which  passed  from 
the  decedent  to  his  surviving  spouse  is  to  be 
regarded  as  a  “nondeductible  interest”  in 
case  the  surviving  spouse  in  fact  died  either 
within  3  months  after  the  decedent’s  death 
or  as  a  result  of  a  common  disaster  which  also 
resulted  in  the  decedent's  death.  However, 
if  such  spouse  in  fact  survived  the  decedent 
by  3  months,  and  did  not  thereafter  die  as  a 
result  of  a  common  disaster  which  also  re¬ 
sulted  in  the  decedent's  death,  the  exception 
provided  under  section  812  (e)  (1)  (D)  will 
apply. 

Where  the  only  condition  which  will 
cause  the  interest  taken  by  the  surviving 
spouse  to  terminate  is  of  such  nature  that 
it  can  occur  only  within  6  months  follow¬ 
ing  the  decedent’s  death,  the  exception 
provided  under  section  812  (e)  (1)  (D) 
will  apply,  provided  the  condition  does 
not  in  fact  occur.  However,  where  such 
condition  (unless  it  relates  to  death  as  a 
result  of  a  common  disaster)  is  one  which 
may  occur  either  within  such  6-month 
period  or  thereafter,  the  exception  pro¬ 
vided  under  section  812  (e)  (1)  (D)  will 
not  apply. 

Where  a  property  interest  passed  from 
the  decedent  to  his  surviving  spouse  sub¬ 
ject  to  the  condition  that  she  does  not 
die  as  a  result  of  a  common  disaster  which 
also  resulted  in  the  decedent’s  death,  the 
exception  provided  under  section  812  (e) 
(1)  <D>  will  not  be  applied  in  the  final 
audit  of  the  return  if  there  is  still  a  pos¬ 
sibility  that  the  surviving  spouse  may  be 
deprived  of  such  property  interest  by 
operation  of  the  common  disaster  pro¬ 
vision  as  given  effect  by  the  local  law. 

(e)  Terminable  interest  to  be  acquired 
by  executor  or  trustee.  Section  812  (e) 
(1)  (B)  also  provides  that  no  marital  de¬ 
duction  may  be  taken  with  respect  to  a 
life  estate  or  other  “terminable  interest” 
which  is  to  be  acquired  for  the  surviving 
spouse,  pursuant  to  directions  of  the 
decedent,  by  his  executor  or  by  a  trustee. 
Other  examples  of  “terminable  interests” 
are  an  annuity,  an  estate  for  years,  a 
patent,  and  a  copyright.  Section  812 
(e)  (1>  (B)  provides  that  a  property 
interest  shall  not  be  considered  a  “ter¬ 
minable  interest”  merely  because  it  is 
the  ownership  of  a  bond,  note,  or  similar 
contractual  obligation,  the  discharge  of 
which  would  not  have  the  effect  of  an 
annuity  for  life  or  for  a  term. 

The  foregoing  provision  is  applicable 
only  with  respect  to  any  property  inter¬ 
est  which  the  decedent  directed  his  exec¬ 
utor  or  a  trustee  to  expend,  subsequently 
to  his  death,  in  the  acquisition  of  a  life 
estate,  annuity,  or  other  “terminable  in¬ 
terest”  for  his  surviving  spouse.  In  such 
a  case  the  property  interest  which  is  to 
be  so  expended  is  a  “nondeductible  in¬ 
terest.”  The  foregoing  provision  is  not 
applicable,  however,  in  the  case  of  a  gen¬ 
eral  authorization  to  reinvest  property, 
whereunder  the  executor  or  trustee  may 
acquire  either  “terminable  interests”  or 
other  property  interests. 

Example.  A  decedent  bequeathed  $100,000 
to  his  wife,  subject  to  a  direction  to  his  exec¬ 
utor  to  use  such  bequest  for  the  purchase  of 
an  annuity  for  the  wife.  The  bequest  Is  of  a 
“nondeductible  Interest.” 


(f)  Interest  payable  out  of  a  group  of 
assets.  Section  812  (e)  (1)  (C)  provides 
that  where  the  assets  (included  in  the 
decedent’s  gross  estate)  out  of  which,  or 
the  proceeds  of  which,  an  interest  pass¬ 
ing  to  the  surviving  spouse  may  be  satis¬ 
fied  include  a  particular  asset  or  assets 
with  respect  to  which  no  deduction 
would  be  allowed  if  such  asset  or  assets 
passed  from  the  decedent  to  such  spouse, 
then  the  value  of  such  interest  passing 
to  such  spouse  shall,  for  the  purpose  of 
the  marital  deduction,  be  reduced  by  the 
aggregate  value  of  such  particular  assets. 

In  order  for  the  foregoing  provision 
to  apply,  two  circumstances  must  co¬ 
exist.  as  follows: 

(1)  The  property  interest  which 
passed  from  the  decedent  to  his  surviving 
spouse  must  be  payable  out  of  a  group  of 
assets  included  in  the  gross  estate.  Ex¬ 
amples  of  property  interests  payable 
out  of  a  group  of  assets  are  a  general 
legacy,  a  bequest  of  the  residue  of  the 
decedent’s  estate  or  of  a  portion  of  the 
residue,  and  a  right  to  a  share  of  the 
corpus  of  a  trust  upon  its  termination. 

(2)  The  group  of  assets  out  of  which 
the  property  interest  is  payable  must 
include  one  or  more  particular  assets 
which,  if  passing  specifically  to  the  sur¬ 
viving  spouse,  would  be  “nondeductible 
interests”. 

If  the  above  circumstances  are  both 
present,  the  property  interest  payable 
out  of  the  group  of  assets  is  (except  as 
to  any  excess  of  its  value  over  the  aggre¬ 
gate  value  of  the  particular  asset  or  as¬ 
sets  which  would  not  be  deductible  if 
passing  specifically  to  the  surviving 
spouse)  a  “nondeductible  interest”. 

Example.  A  decedent  bequeathed  one- 
third  of  the  residue  of  his  estate  to  his  wife. 
The  property  passing  under  the  decedent's 
will  Included  a  right  to  the  rentals  of  an 
office  building  for  a  term  of  years,  reserved 
by  the  decedent  under  a  deed  of  the  build¬ 
ing  by  way  of  gift  to  his  son.  The  decedent 
did  not  make  a  specific  bequest  of  the  right 
to  such  rentals.  Such  right,  If  passing 
specifically  to  the  wife,  would  be  a  "non¬ 
deductible  Interest”.  (See  paragraph  (d) 
of  this  section.)  If  It  is  assumed  that  the 
value  of  the  bequest  of  one-third  of  the 
residue  of  the  estate  to  the  wife  was  $85,000, 
and  that  the  right  to  the  rentals  was  in¬ 
cluded  in  the  gross  estate  at  a  value  of 
$60,000,  then  the  bequest  is,  to  the  extent  of 
$60,000,  a  “nondeductible  Interest”. 

§  81.47c  Valuation  of  property  inter¬ 
est  passing  to  surviving  spouse — (a)  In 
general.  The  value,  for  the  purpose  of 
the  marital  deduction,  of  any  “deducti¬ 
ble  interest”  which  passed  from  the  de¬ 
cedent  to  his  surviving  spouse  is  to  be 
determined  as  of  the  date  of  the  dece¬ 
dent’s  death,  unless  the  executor  elects 
the  optional  valuation  method  in  accord¬ 
ance  with  the  provisions  of  8  81.11,  in 
which  case  the  value  of  any  such  interest 
is  to  be  determined  as  of  such  date  with 
adjustment  as  explained  in  §  81.11. 

(b)  Property  interest  subject  to  an  in¬ 
cumbrance  or  obligation.  The  marital 
deduction  may  be  taken  only  with  respect 
to  the  net  value  of  any  “deductible  in¬ 
terest”  which  passed  from  the  decedent 
to  his  surviving  spouse,  the  same  princi¬ 
ples  being  applicable  as  if  the  amount  of 
a  gift  to  such  spouse  were  being  deter¬ 
mined.  Section  812  (e>  (1)  <E)  provides 
that  where  a  property  interest  passed 
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from  the  decedent  to  his  surviving  spouse 
subject  to  a  mortgage  or  other  incum¬ 
brance,  or  where  an  obligation  is  imposed 
upon  the  surviving  spouse  by  the  dece¬ 
dent  in  connection  with  the  passing  of  a 
property  interest,  the  value  of  such  prop¬ 
erty  interest  is  to  be  reduced  by  the 
amount  of  such  mortgage,  other  incum¬ 
brance,  or  obligation.  The  passing  of  a 
property  interest  subject  to  the  imposi¬ 
tion  of  an  obligation  by  the  decedent  does 
not  include  a  bequest,  devise,  or  transfer 
in  lieu  of  dower,  curtesy,  or  of  a  statutory 
estate  created  in  lieu  of  dower  or  curtesy, 
or  of  other  marital  rights  in  the  dece¬ 
dent’s  property  or  estate.  The  passing  of 
a  property  interest  subject  to  the  impo¬ 
sition  of  an  obligation  by  the  decedent 
does,  however,  include  a  bequest,  etc.,  in 
lieu  of  the  interest  of  his  surviving  spouse 
under  community  property  laws  unless 
such  interest  was,  immediately  prior  to’ 
the  decendent’s  death,  a  mere  expect¬ 
ancy.  (See  par.  (b)  of  §  81.47d.) 

The  following  are  illustrative  of  prop¬ 
erty  interests  which  passed  from  the 
decedent  to  his  surviving  spouse  subject 
to  the  imposition  of  an  obligation  by  the 
decedent: 

(1)  A  decedent  devised  a  residence 
valued  at  $25,000  to  his  wife,  with  a  di¬ 
rection  that  she  pay  $5,000  to  his  sister. 
For  the  purpose  of  the  marital  deduc¬ 
tion,  the  value  of  the  property  interest 
passing  to  the  wife  is  only  $20,000. 

(2)  A  decedent  devised  real  property 
to  his  wife  in  satisfaction  of  a  debt  owing 
to  her.  The  debt  is  a  deductible  claim 
under  section  812  (b>  <3>.  Since  the 
wife  is  obliged  to  relinquish  such  claim 
as  a  condition  to  acceptance  of  the 
devise,  the  value  of  the  devise  is,  for  the 
purpose  of  the  marital  deduction,  to  be 
reduced  by  the  amount  of  such  claim. 

(31  A  decedent  bequeathed  certain 
securities  to  his  wife  in  lieu  of  her  inter¬ 
est  in  property  held  by  them  as  com¬ 
munity  property  under  the  law  of  the 
State  of  their  residence.  The  wife 
elected  to  relinquish  her  community 
property  interest  and  to  take  the  be¬ 
quest.  For  the  purpose  of  the  marital 
deduction,  the  value  of  the  bequest  is  to 
be  reduced  by  the  value  of  the  commu¬ 
nity  property  interest  relinquished  by 
the  wife. 

(c)  Effect  of  death  taxes.  Section 
812  (e>  (1)  <E)  provides  that  in  the 
determination  of  the  value  of  any  prop¬ 
erty  interest  which  passed  from  the  de¬ 
cedent  to  his  surviving  spouse,  there  shall 
be  taken  into  account  the  effect  which 
the  Federal  estate  tax,  or  any  estate,  suc¬ 
cession,  legacy,  or  inheritance  tax,  has 
upon  the  net  value  to  the  surviving 
spouse  of  such  property  interest. 

For  example,  assume  that  the  only  be¬ 
quest  to  the  surviving  spouse  is  of  $100,- 
000  and  such  spouse  is  required  to  pay 
State  inheritance  tax  in  the  amount  of 
$1,500.  If  no  other  death  taxes  affect 
the  net  value  of  the  bequest,  such  value, 
for  the  purpose  of  the  marital  deduction, 
is  $98,500. 

To  take  another  example,  assume  that 
a  decedent  devised  to  his  wife  real  prop¬ 
erty  having  a  value  for  Federal  estate  tax 
purposes  of  $100,000.  and  also  bequeathed 
to  her  a  "nondeductible”  interest  for  life 
under  a  trust.  The  State  of  residence 


values  the  real  property  at  $90  000  and 
the  life  interest  at  $30,000,  and  imposes 
an  inheritance  tax  (at  graduated  rates) 
of  $4,800  with  respect  to  the  two  in¬ 
terests.  If  it  is  assumed  that  such  in¬ 
heritance  tax  is  required  to  be  paid  by 
the  wife,  the  amount  thereof  to  be  as- 
scribed  to  the  devise  is: 


90,003 

120,000 


X  $4,800  =  $3.600. 


Accordingly,  if  no  other  death  taxes 
affect  the  net  value  of  the  bequest,  such 
value,  for  the  purpose  of  the  marital  de¬ 
duction,  is  $100,000  less  $3,600,  or  $96,400. 

If  the  decedent  bequeaths  his  residuary 
estate,  or  a  portion  thereof,  to  his  surviv¬ 
ing  spouse,  and  his  will  contains  a  direc¬ 
tion  that  all  death  taxes  shall  be  payable 
out  of  such  residuary  estate,  the  value  of 
the  bequest,  for  the  purpose  of  the  mari¬ 
tal  deduction,  is  based  upon  the  amount 
of  the  residue  as  reduced  pursuant  to 
such  direction.  If  the  residuary  estate, 
or  a  portion  thereof,  is  bequeathed  to  the 
surviving  spouse,  and  by  the  local  law  the 
Federal  estate  tax  is  payable  out  of  the 
residuary  estate,  the  value  of  the  bequest, 
for  the  purpose  of  the  marital  deduction, 
may  not  exceed  the  amount  thereof  as 
reduced  by  the  Federal  estate  tax. 

(d)  Remainder  interests.  Where  the 
Income  from  property  is  made  payable  to 
another  individual  for  life,  or  for  a  term 
of  years,  with  remainder  absolutely  to 
the  surviving  spouse  or  to  her  estate,  the 
marital  deduction  is  based  upon  the 
present  value  of  the  remainder.  The 
present  value  of  the  remainder  is  to  be 
determined  in  accordance  with  the  rules 
stated  in  §81.10  (i).  For  example,  if 
the  surviving  spouse  is  to  receive  $50,000 
upon  the  death  of  a  person  aged  31  years, 
the  present  value  of  the  remainder  Is 
$15,631.  <See  example  in  §  81.10  (i) 
(4).)  If  the  remainder  is  such  that  its 
value  is  to  be  determined  by  a  special 
computation  (see  §81.10  <i)  (3)),  a  re¬ 
quest  for  a  specific  factor  accompanied 
by  a  statement  of  the  date  of  birth  of 
each  person,  the  duration  of  whose  life 
may  affect  the  value  of  the  remainder, 
and  by  copies  of  the  relevant  instru¬ 
ments  may  be  submitted  to  the  Com¬ 
missioner  who  in  his  discretion  may 
supply  the  factor  requested.  If  the  Com¬ 
missioner  does  not  furnish  the  factor, 
the  claim  for  deduction  must  be  sup¬ 
ported  by  a  full  statement  of  the  com¬ 
putation  of  the  present  worth  made,  in 
accordance  with  the  principles  set  forth 
in  §  81.10  (i),  by  one  skilled  in  actuarial 
computations. 


§  81.47d  Limitation  on  amount  of 
marital  deduction — (a)  In  general.  The 
allowable  marital  deduction  is  limited 
to  the  smaller  of  the  following  amounts: 

(1)  The  aggregate  value  of  the  “de¬ 
ductible  interests’'  which  passed  from 
the  decedent  to  his  surviving  spouse,  as 
determined  under  §§  81.47a  to  81.47c. 

(2)  Fifty  per  cent  of  the  value  of  the 
“adjusted  gross  estate”,  as  determined 
under  this  section.  Except  as  provided 
in  paragraph  (b)  of  this  section  (relat¬ 
ing  to  community  property),  the  “ad¬ 
justed  gross  estate”  is  to  be  determined 
by  substracting  from  the  entire  value  of 
the  gross  estate  the  aggregate  amount 


of  the  deductions  allowed  under  section 
812(b).  (See  §  81.29  to  81.40.) 

Example.  The  value  of  a  decedent’s  gross 
estate  Is  $200,000  and  the  aggregate  amount 
of  the  deductions  allowed  by  section  812  (b) 
Is  $30,000.  The  value  of  the  “adjusted  gross 
estate”  Is,  therefore,  $200,000  less  $30,000, 
which  Is  $170,000.  It  Is  assumed  that  the 
aggregate  value  of  the  “deductible  Interests” 
which  passed  from  the  decedent  to  his  sur¬ 
viving  spouse  is  $100,000.  The  allowable 
marital  deduction  is  limited  to  $85,000  (50 
per  cent  of  the  value  of  the  "adjusted  gross 
estate”). 

( b  >  Special  rule  in  ease  involving  com¬ 
munity  property.  If  the  decedent  and 
his  surviving  spouse  at  any  time  held 
property  as  “community  property”,  as 
hereinafter  defined,  the  “adjusted  gross 
estate”  referred  to  in  paragraph  (a)  of 
this  section  is  to  be  determined  by  sub¬ 
tracting  from  the  entire  value  of  the 
gross  estate  the  sum  of  the  following 
values  and  amounts: 

( 1 )  The  value  of  any  property  included 
in  the  gross  estate  w  hich  was  at  the  time 
of  the  decedent’s  death  held  by  him  and 
his  surviving  spouse  as  “community 
property”,  as  hereinafter  defined. 

(2)  The  value  of  property  (to  the  ex¬ 
tent  included  in  the  gross  estate)  trans¬ 
ferred  by  the  decedent  during  his  life, 
if  at  the  time  of  such  transfer  the  prop¬ 
erty  was  held  by  him  and  his  surviving 
spouse  as  “community  property”,  as 
hereinafter  defined. 

(3)  The  amount  (to  the  extent  in¬ 
cluded  in  the  gross  estate)  receivable  as 
insurance  under  policies  upon  the  life 
of  the  decedent  to  the  extent  purchased 
with  premiums  or  other  consideration 
paid  out  of  property  then  held  by  him 
and  his  surviving  spouse  as  “community 
property”,  as  hereinafter  defined. 

(4)  An  amount.  A,  which  bears  the 
same  ratio  to  B  (the  aggregate  amount 
of  the  deductions  allowed  by  section  812 
(b) )  as  C  (the  value  of  the  gross  estate, 
diminished  by  the  aggregate  amount  sub¬ 
tracted  under  subparagraphs  (1),  (2), 
and  (3)  of  this  paragraph)  bears  to  D 
(the  entire  value  of  the  gross  estate). 

Where  a  policy  of  insurance  upon  the 
life  of  the  decedent  was  purchased  partly 
with  property  held  by  him  and  his  sur¬ 
viving  spouse  as  “community  property,” 
as  hereinafter  defined,  and  partly  with 
other  property,  the  amount  receivable 
under  such  policy  is  considered,  for  the 
purpose  of  subparagraph  (3)  of  this  par¬ 
agraph,  to  have  been  purchased  with 
such  “community  property”  in  the  pro¬ 
portion  that  the  payments  made  with 
such  “community  property”  bear  to  the 
total  amount  paid.  If  only  a  portion  of 
the  proceeds  of  a  policy  is  included  In 
the  gross  estate,  only  such  portion  of  the 
proceeds,  and  only  the  premiums  or  other 
consideration  paid  for  such  portion,  are 
to  be  included  in  the  computation  stated 
in  the  preceding  sentence.  (See  §  81.27.) 

In  determining  the  "adjusted  gross 
estate"  under  this  paragraph,  property 
held  by  the  decedent  and  his  surviving 
spouse  as  “community  property”,  at  the 
time  of  the  death  of  the  decedent  (for 
the  purpose  of  subparagraph  (1)  of  this 
paragraph),  at  the  time  of  the  transfer 
(for  the  purpose  of  subparagraph  (2)  of 
this  paragraph),  or  at  the  time  of  the 
payment  of  insurance  premiums  or  other 


6576 


PROPOSED  RULE  MAKING 


consideration  (for  the  purpose  of  sub- 
paragraph  (3)  of  this  paragraph),  is 
considered  to  include: 

(i)  Any  property  held  by  them  at  such 
time  as  community  property  under  the 
law  of  any  State.  Territory,  or  posses¬ 
sion  of  the  United  States,  or  of  any  for¬ 
eign  country,  except  such  property  in 
which  the  surviving  spouse  had  at  such 
time  merely  an  expectant  interest. 

(ii)  Separate  property  acquired  by  the 
decedent  as  a  result  of  a  “conversion” 
(during  the  calendar  year  1942  or  after 
April  2,  1948)  of  property  held  by  him 
and  his  surviving  spouse  as  community 
property  under  the  law  of  any  State, 
Territory,  or  possession  of  the  United 
States,  or  of  any  foreign  country,  (ex¬ 
cept  such  property  in  which  the  sur¬ 
viving  spouse  had  at  the  time  of  the 
“conversion”  merely  an  expectant  inter¬ 
est)  into  their  separate  property. 

(iii)  Property  acquired  by  the  decedent 
in  exchange  (by  one  exchange  or  a  series 
of  exchanges)  for  separate  property  ac¬ 
quired  as  set  forth  under  subdivision 
(ii)  of  this  subparagraph. 

The  surviving  spouse  is  regarded  as 
having  merely  an  expectant  interest  in 
property  held  as  community  property 
under  the  law  of  any  State,  Territory,  or 
possession  of  the  United  States,  or  of  any 
foreign  country,  (a)  at  the  time  of  the 
decedent’s  death  if  the  entire  value  of 
such  property  (and  not  merely  one-half 
thereof)  is  includible  in  the  decedent’s 
gross  estate,  and  (b)  at  the  time  of  any 
transfer,  payment  of  insurance  premiums 
or  other  consideration,  or  “conversion” 
if,  in  case  of  the  death  of  the  decedent 
at  such  time,  the  entire  value  of  the 
property  involved  in  such  transfer,  pay¬ 
ment,  or  “conversion”  (and  not  merely 
one-half  thereof)  would,  without  regard 
to  the  provisions  of  section  811  (e)  (2), 
have  been  so  includible. 

The  term  “conversion”  refers  to  any 
transfer  of  property  from  the  marital 
community,  whereby  each  spouse  ac¬ 
quired  separate  property.  Such  term 
thus  includes  a  partition  of  community 
property  between  the  decedent  and  his 
surviving  spouse  or  a  transfer  of  com¬ 
munity  property  to  themselves  in  joint 
tenancy,  tenancy  by  the  entirety,  tenancy 
in  common,  or  other  form  of  coowner¬ 
ship,  whether  such  partition  or  other 
conversion  was  effected  by  a  single  trans¬ 
action  or  a  series  of  transactions.  Where 
the  value  of  the  separate  property  ac¬ 
quired  by  the  decedent  as  a  result  of  a 
conversion  did  not  exceed  the  value  of 
the  separate  property  thus  acquired  by 
the  surviving  spouse,  the  entire  separate 
property  thus  acquired  by  the  decedent  is 
to  be  considered,  for  the  purposes  of  this 
paragraph,  as  held  by  him  and  his  sur¬ 
viving  spouse  as  community  property. 
Where  the  value  (at  the  time  of  the 
conversion)  of  the  separate  property  so 
acquired  by  the  decedent  exceeded  the 
value  (at  such  time)  of  the  separate 
property  so  acquired  by  the  spouse,  only 
a  part  of  the  separate  property  so  ac¬ 
quired  by  the  decedent  (and  only  the 
same  fractional  part  of  property  ac¬ 
quired  by  him  in  exchange  for  such  sep¬ 
arate  property)  is  to  be  considered,  for 
the  purposes  of  this  paragraph,  as  held 
by  him  and  his  surviving  spouse  as  com¬ 
munity  property.  The  part  of  such  sep¬ 


arate  property  (or  property  acquired  in 
exchange  therefor)  which  is  considered 
as  so  held  is  the  same  proportion  thereof 
which  the  value  (at  the  time  of  the  con¬ 
version)  of  the  separate  property  so  ac¬ 
quired  by  the  spouse  is  of  the  value  (at 
such  time)  of  the  separate  property  so 
acquired  by  the  decedent. 

Example  ( 1 ).  The  value  of  a  decedent’s 
gross  estate  is  $300,000,  of  which  $200,000 
represents  his  separate  property  and  $100,000 
represents  his  one-half  interest  in  com¬ 
munity  property.  The  decedent’s  separate 
property  was  inherited  from  his  father,  file 
deductions  allowed  under  section  812  (b) 
total  $45,000.  In  this  example,*  the  “adjusted 
gross  estate”  is  computed  as  follows: 

Value  of  gross  estate _ $300,  000 

Reduction  under  sub- 

paragraph  (1) _ $100,000 


Reduction  under  sub- 
paragraph  (4)  (200,- 

000  '300,000  of  $45,000)  _  30.  000 

Total  reduction _  130,  COO 

Adjusted  gross  estate _  170, 000 


In  this  example  the  marital  deduction  will  be 
$35,000  (one-half  the  value  of  the  “adjusted 
gross  estate”)  in  case  the  aggregate  value  of 
the  “deductible  interests’’  which  passed  from 
the  decedent  to  his  surviving  spouse  equals 
or  exceeds  such  amount. 

Example  (2).  The  facts  are  the  same  as  in 
example  ( 1 )  except  that  the  decedent’s  sepa¬ 
rate  property  was  not  inherited  from  his 
father,  but  was  acquired  under  the  following 
transaction:  On  November  1,  1942,  the  dece¬ 
dent  and  his  surviving  spouse  partitioned  cer¬ 
tain  community  property  then  having  a  value 
of  $224,000.  A  portion  of  such  property  then 
having  a  value  of  $160,000,  was  converted  into 
the  decedent's  separate  property,  and  the  re¬ 
maining  portion,  then  having  a  value  of 
$64,000,  was  converted  into  his  spouse’s 
separate  property.  The  portion  of  the  sepa¬ 
rate  property  so  acquired  by  the  decedent 
which  is  considered  as  held  as  community 
property  at  the  time  of  his  death  is  repre¬ 
sented  by  that  proportion  of  $200,000  (the 
value,  at  the  time  of  death,  of  such  separate 
property)  which  $64,000  (the  value,  at  the 
time  of  the  conversion,  of  the  separate  prop¬ 
erty  so  acquired  by  his  spouse)  bears  to 
$160,000  (the  value,  at  the  time  of  the  con¬ 
version,  of  the  separate  property  so  acquired 
by  the  decedent),  which  proportion  equals 
$80,000.  The  “adjusted  gross  estate”  is  com¬ 
puted  as  follows: 

Value  of  gross  estate _ $300,  000 

Reduction  under  subpar¬ 
agraph  (1)  ($100,000 

plus  $80,000) . . $180,000 


Reduction  under  sub- 
paragraph  (4)  ($120,- 

000  300,000  of  $45,000)  _  18.  000 

Total  reduction _  198, 000 

Adjusted  gross  estate _  102,  000 


The  burden  of  establishing  the  extent  to 
which  separate  property  of  the  decedent  was 
acquired  other  than  as  described  in  sub¬ 
divisions  (i)  and  (Hi)  of  this  subparagraph 
rests  upon  the  executor: 

§  81.47e  Proof  required.  The  execu¬ 
tor  must  submit  such  proof  as  is  neces¬ 
sary  to  establish  the  right  of  the  estate 
to  the  marital  deduction,  including  any 
evidence  requested  by  the  Commissioner. 

Par.  17.  Section  81.53,  as  amended  by 
Treasury  Decision  5239,  is  further 
amended  as  follows: 

(A)  By  striking  out  “the  three  follow¬ 
ing  exceptions"  and  by  inserting  in  lieu 


thereof  the  following:  “the  four  following 
exceptions.” 

(B)  By  inserting  at  the  end  thereof 
the  following  subparagraph: 

§  81.53  Deduction  of  the  value  of 
property  previously  taxed.  *  *  * 

(4)  The  condition  set  forth  under 
§  81.41  (a)  (6)  should  be  disregarded  in 
determining  whether  the  deduction  is 
available. 

Par.  18.  There  is  inserted  immediately 
preceding  §  81.83  the  following: 

Sec.  365.  ( Re vr nos  Act  or  1948)  Liability  of 
Life  Insurance  Beneficiaries,  Etc. 

(a)  Section  826  (c)  of  the  Internal 

Revenue  Code  (relating  to  liability  of  life 
insurance  beneficiaries)  is  hereby  amended 
by  adding  at  the  end  thereof  the  following 
new  sentence:  “In  the  case  of  such  proceeds 
receivable  by  the  surviving  spouse  of  the 
decedent  for  which  a  deduction  Is  allowed 
under  section  812  (e)  (the  so-called  ’marital 
deduction’),  this  subsection  shall  not  apply 
to  such  proceeds  except  as  to  the  amount 
thereof  in  excess  of  the  aggregate  amount 
of  the  marital  deductions  allowed  under 
such  subsections.” 

(b)  Section  826  (d)  of  the  Internal 

Revenue  Code  (relating  to  liability  of  re¬ 
cipient  of  property  over  which  decedent  had 
power  of  appointment)  Is  hereby  amended 
by  adding  at  the  end  thereof  the  following 
new  sentence:  “In  the  case  of  such  prop¬ 
erty  received  by  the  surviving  spouse  of  the 
decedent  for  which  a  deduction  is  allowed 
under  section  812  (e)  (the  so-called  ‘marital 
deduction'),  this  subsection  shall  not  apply 
to  such  property  except  as  to  the  value 
thereof  reduced  by  an  amount  equal  to  the 
excess  of  the  aggregate  amount  of  the  mari¬ 
tal  deductions  allowed  under  section  812  (e) 
over  the  amount  of  proceeds  of  Insurance 
upon  the  life  of  the  decedent  receivable  by 
the  surviving  spouse  for  which  proceeds  a 
marital  deduction  Is  allowed  under  such 
subsection." 

(c)  The  amendments  made  by  this  sec¬ 
tion  shall  be  applicable  only  with  respect 
to  estates  of  decedents  dying  after  December 
31.  1947. 

Par.  19.  Section  81.79  (b)  is  amended 
by  inserting  immediately  preceding  the 
period  at  the  end  of  the  first  sentence 
of  the  fourth  undesignated  paragraph 
thereof  the  following:  the  portion  of 

the  marital  deduction  allowed  under  the 
provisions  of  section  812  (e)  on  account 
of  bequests,  etc.,  of  such  interests  to  tee 
decedent’s  surviving  spouse”. 

[F.  R.  Doc.  48-9765;  Filed.  Nov.  5.  1918; 

9:02  a.  m.| 


[26  CFR,  Pari  861 

Gift  Tax;  Gifts  of  Husband  and  Wife 
Under  Revenue  Act  of  1948 

NOTICE  OF  PROPOSED  RULE  MAKING 

Notice  is  hereby  given,  pursuant  to  the 
Administrative  Procedure  Act,  approved 
June  11,  1946,  that  the  regulations  set 
forth  in  tentative  form  below  are  pro¬ 
posed  to  be  prescribed  by  the  Commis¬ 
sioner  of  Internal  Revenue,  with  the  ap¬ 
proval  of  the  Secretary  of  the  Treasury. 
Prior  to  the  final  adoption  of  such  regu¬ 
lations,  consideration  will  be  given  to  any 
data,  views,  or  arguments  pertaining 
thereto  which  are  submitted  in  writing 
in  duplicate  to  the  Commissioner  of  In¬ 
ternal  Revenue,  Washington  25,  D.  C., 


Saturday,  November  6, 1948 
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within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  The  proposed  regu¬ 
lations  are  to  be  issued  under  the  au¬ 
thority  contained  in  sections  1029  and 
3791  of  the  Internal  Revenue  Code  (53 
Stat.  157,  467;  26  U.  S.  C.  1029,  3791)  and 
pursuant  to  the  provisions  of  the  Reve¬ 
nue  Act  of  1948  (Public  Law  471,  80th 
Congress),  enacted  April  2,  1948. 

[seal!  Fred  S.  Martin, 

Acting  Commissioner  of 
Internal  Revenue. 

In  order  to  conform  Regulations  108 
(26  CFR,  Part  86)  to  certain  sections  of 
the  Revenue  Act  of  1948  (Pub.  Law  471, 
80th  Cong.),  enacted  April  2,  1948,  such 
regulations  are  amended  as  follows: 

Paragraph  1.  There  is  inserted  imme¬ 
diately  preceding  §  86.1  the  following: 

Sec.  371.  Gifts  or  community  propertt. 
(Revenue  Act  of  1948;  enacted  April  2,  1948.) 

Section  1000  (d)  of  the  Internal  Revenue 
Code  (relating  to  gifts  of  property  held  as 
community  property)  Is  amended  by  adding 
at  the  end  thereof  a  new  sentence  to  read  as 
follows:  "This  subsection  shall  be  applicable 
only  to  gifts  made  after  the  calendar  year 
1942  and  on  or  before  the  date  of  the  enact¬ 
ment  of  the  Revenue  Act  of  1948. " 

Sec.  374.  Gift  of  husband  or  wife  to  third 
party.  (Revenue  Act  of  1948;  enacted  April 
2,  1948.) 

Section  1000  of  the  Internal  Revenue  Code 
(relating  to  Imposition  of  gift  tax)  Is  hereby 
amended  by  adding  at  the  end  thereof  a  new 
subsection  to  read  as  follows: 

(f)  Gift  of  husband  or  wife  to  third 
party — (1)  Considered  as  made  one-half  by 
each— (A)  In  general.  A  gift  made  after  the 
date  of  the  enactment  of  the  Revenue  Act 
of  1948  by  one  spouse  to  any  person  other 
than  his  spouse  shall,  for  the  purposes  of  this 
chapter,  be  considered  as  made  one-half  by 
him  and  one-half  by  his  spouse,  but  only  If 
at  the  time  of  the  gift  each  spouse  Is  a  cltl- 
ren  or  resident  of  the  United  States.  This 
subparagraph  shall  not  apply  with  respect 
to  a  gift  by  a  spouse  of  an  Interest  In  prop¬ 
erty  If  he  creates  In  his  spouse  a  power  of 
appointment,  as  defined  In  subsection  (c) 
of  this  section,  over  such  Interest.  For  the 
purposes  of  this  subsection  an  Individual 
shall  be  considered  as  the  spouse  of  another 
Individual  only  If  he  is  married  to  such  In¬ 
dividual  at  the  time  of  the  gift  and  does  not 
remarry  during  the  remainder  of  the  cal¬ 
endar  year. 

(B)  Consent  of  both  spouses.  Subpara¬ 
graph  (A)  shall  be  applicable  only  If  both 
spouses  have  signified  (In  accordance  with 
the  regulations  provided  for  In  paragraph 
(2))  their  consent  to  the  application  of  sub- 
paragraph  (A)  In  the  case  of  all  such  gifts 
made  during  the  calendar  year  by  either 
while  married  to  the  other. 

(2)  Manner  and  time  of  signifying  con¬ 
sent — (A)  Manner.  A  consent  under  this 
subsection  shall  be  signified  In  such  manner 
as  Is  provided  under  regulations  prescribed 
by  the  Commissioner  with  the  approval  of  the 
Secretary. 

(B)  rime.  Such  consent  may  be  so  signi¬ 
fied  at  any  time  after  the  close  of  the  calen¬ 
dar  year  In  which  the  gift  was  made,  subject 
to  the  following  limitations: 

(1)  The  consent  may  not  be  signified  after 
the  16th  day  of  March  following  the  close  of 
such  year,  unless  before  such  15th  day  no  re¬ 
turn  has  been  filed  for  such  year  by  either 
spouse,  In  which  oase  the  consent  may  not  be 
signified  after  a  return  for  such  year  is  filed 
by  either  spouse; 


(11)  The  consent  may  not  be  signified  after 
a  notice  of  deficiency  with  respect  to  the  tax 
for  such  year  has  been  sent  to  either  spouse 
in  accordance  with  section  1012  (a). 

(3)  Revocation  of  consent.  Revocation  of 
a  consent  previously  signified  shall  be  made 
In  such  manner  as  Is  provided  under  regula¬ 
tions  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary,  but  the  right 
to  revoke  a  consent  previously  signified  with 
respect  to  a  calendar  year: 

(A)  Shall  not  exist  after  the  15th  day  of 
March  following  the  close  of  such  year  If  the 
consent  was  signified  on  or  before  such  15th 
day;  and 

(B)  Shall  not  exist  If  the  consent  was  not 
signified  until  after  such  15th  day. 

(4)  Joint  and  several  liability  for  tax.  If 
the  consent  required  by  paragraph  (1)  (B) 
Is  signified  with  respect  to  a  gift  made  In  any 
calendar  year  the  liability  with  respect  to 
the  entire  tax  Imposed  by  this  chapter  of 
each  spouse  for  such  year  shall  be  Joint  and 
several. 

Par.  2.  Section  86.2  (a)  is  amended  as 
follows: 

(A)  By  inserting  immediately  after 
the  seventh  sentence  (in  parentheses), 
the  following:  "Where  a  joint  Income 
tax  return  is  filed  under  chapter  1  by 
husband  and  wife  for  a  taxable  year  the 
payment  by  one  spouse  of  all  or  part  of 
the  income  tax  liability  for  such  year  is 
not  treated  as  resulting  in  a  transfer 
which  is  subject  to  gift  tax.  The  same 
rule  is  applicable  to  the  payment  of  gift 
tax  for  a  calendar  year  in  the  case  of 
husband  and  wife  who  have  consented  to 
the  application  of  section  1000  (f)  for 
such  year.” 

(B)  By  inserting  at  the  end  thereof 
the  following: 

(9)  Where  property  held  by  a  hus¬ 
band  and  wife  as  community  property 
is  used  to  purchase  insurance  upon  the 
husband’s  life  and  a  third  person  is  rev- 
ocably  designated  as  beneficiary  and 
under  the  State  law  the  husband's  death 
is  considered  to  make  absolute  the  trans¬ 
fer  by  the  wife,  there  is  a  gift  by  the 
wife  at  the  time  of  such  death  of  one- 
half  the  amount  of  the  proceeds  of  such 
insurance.  (For  special  provisions  with 
respect  to  transfers  of  community  prop¬ 
erty  after  1942  and  on  or  before  April  2. 
1948,  see  paragraph  (c)  of  this  section.) 

Par.  3.  Section  86JZ  (c)  Is  amended  as 
follows: 

(A)  By  inserting  in  the  heading  im¬ 
mediately  following  "1942”  and  preced¬ 
ing  the  period  the  following:  "and  on  or 
before  April  2,  1948”. 

(B)  By  striking  from  the  first  sen¬ 
tence  *l3uring  the  calendar  year  1943 
and  any  calendar  year  thereafter  any 
gift”  and  by  inserting  in  lieu  thereof  the 
following:  "Any  gift  after  December  31, 
1942,  and  on  or  before  April  2,  1948,”. 

(C)  By  striking  from  the  last  sentence 
of  the  second  undesignated  paragraph 
"on  or  after  January  1,  1943”  and  by 
inserting  in  lieu  thereof  the  following: 
"after  December  31,  1942,  and  on  or  be¬ 
fore  April  2,  1948”. 

Par.  4.  There  is  inserted  immediately 
following  §  86.3  the  following. 

§  86.3a  Gift  of  husband  or  wife  to 
third  party  after  April  2,  1948 — (a)  In 
general.  Section  1000  (f),  as  added  by 
section  374  of  the  Revenue  Act  of  1948, 
makes  provision  whereby  a  gift  made 


after  April  2,  1948,  by  one  spouse  to  a 
person  other  than  his  spouse  may,  for 
the  purpose  of  the  gift  tax,  be  considered 
as  made  one-half  by  him  and  one-half 
by  his  spouse,  but  only  if  at  the  time  of 
the  gift  each  spouse  was  a  citizen  or  resi¬ 
dent  of  the  United  States.  For  the  pur¬ 
poses  of  section  1000  (f)  an  individual  is 
to  be  considered  as  the  spouse  of  another 
individual  only  if  he  is  married  to  such 
individual  at  the  time  of  the  gift  and 
does  not  remarry  during  the  remainder 
of  the  calendar  year. 

The  provisions  of  section  1000  (f)  will 
apply  only  if  both  spouses  consent.  As  to 
the  manner  and  time  of  signifying  such 
consent,  see  paragraph  (b)  of  this  sec¬ 
tion.  Such  consent,  if  signified,  is  effec¬ 
tive  with  respect  to  all  gifts  made  to 
third  parties  during  the  calendar  year  to 
which  the  consent  applies,  except  as  fol¬ 
lows: 

(1)  If  the  consenting  spouses  were  not 
married  to  each  other  during  any  por¬ 
tion  of  the  calendar  year,  the  consent  is 
not  effective  with  respect  to  any  gift 
made  during  such  portion  of  the  calen¬ 
dar  year. 

(2)  If  either  spouse  was  a  nonresident 
not  a  citizen  of  the  United  States  during 
any  portion  of  the  calendar  year,  the 
consent  is  not  effective  with  respect  to 
any  gift  made  during  such  portion  of  the 
calendar  year. 

(3)  The  consent  is  not  effective  with 

respect  to  a  gift  by  one  spouse  of  a  prop¬ 
erty  interest  if  he  created  in  his  spouse  a 
power  of  appointment  (as  defined  in  sec¬ 
tion  1000  (c) )  over  such  property 

interest. 

(4)  If  one  spouse  transferred  property 
in  part  to  his  spouse  and  in  part  to  third 
parties,  the  consent  is  effective  with  re¬ 
spect  to  the  interest  transferred  to  third 
parties  only  insofar  as  such  interest  Is 
ascertainable  at  the  time  of  the  gift,  and 
hence  severable  from  the  interest  trans¬ 
ferred  to  his  spouse.  Section  86.19  (f) 
indicates  the  principles  to  be  applied  in 
the  valuation  of  annuities,  life  estates, 
terms  for  years,  remainders  and  rever¬ 
sions. 

The  consent  applies  alike  to  gifts  made 
by  one  spouse  alone  and  to  gifts  made 
partly  by  each  spouse,  provided  such 
gifts  were  to  third  parties  and  do  not  fall 
within  any  of  the  foregoing  exceptions. 
The  consent  may  not  be  applied  only  to 
a  portion  of  the  property  interests  con¬ 
stituting  such  gifts. 

If  consent  to  the  application  of  the 
provisions  of  section  1000  (f)  is  signi¬ 
fied  as  provided  in  paragraph  (b)  of  this 
section  for  any  calendar  year  and  not 
revoked  as  provided  in  paragraph  (c) 
of  this  section,  the  liability  with  respect 
to  the  entire  gift  tax  of  each  spouse  for 
such  calendar  year  shall  be  Joint  and 
several. 

<b>  Manner  and  time  of  signifying 
consent.  Consent  to  the  application  of 
the  provisions  of  section  1000  (f)  with 
respect  to  a  calendar  year  shall,  in  or¬ 
der  to  be  effective,  be  signified  by  both 
spouses.  If  both  spouses  file  gift  tax 
returns.  Form  709,  within  the  time  for 
signifying  consent  it  is  sufficient  if  (1) 
the  consent  of  both  spouses  is  signified 
on  one  of  such  returns  or  (2)  the  con¬ 
sent  of  one  spouse  is  signified  on  on# 
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such  return  and  the  consent  of  the  other 
spouse  is  signified  on  the  other  return. 
If  only  one  spouse  files  a  gift  tax  return 
within  the  time  provided  for  signifying 
consent,  the  consent  of  both  spouses 
shall  be  signified  on  such  return.  How¬ 
ever,  wherever  possible  notice  of  the  con¬ 
sent  is  to  be  shown  on  both  returns.  The 
consent  may  be  revoked  only  as  provided 
in  paragraph  (c)  of  this  section.  (As 
to  whether  one  or  both  spouses  are  re¬ 
quired  to  file  returns,  see  §  86.20.) 
Where  one  spouse  files  more  than  one 
Form  709  for  a  calendar  year  on  or  be¬ 
fore  the  15th  day  of  March  following 
the  close  of  such  year,  the  last  Form  709 
so  filed  will,  for  the  purpose  of  determin¬ 
ing  whether  a  consent  has  been  signi¬ 
fied.  be  considered  as  the  return. 

The  consent  may  be  so  signified  at  any 
time  after  the  close  of  the  calendar  year, 
subject  to  the  following  limitations: 

(1)  The  consent  may  not  be  signified 
after  the  15th  day  of  March  following 
the  close  of  such  year,  unless  before  such 
15th  day  no  return  has  been  filed  for 
such  year  by  either  spouse,  in  which 
case  the  consent  may  not  be  signified 
after  a  return  for  such  year  is  filed  by 
either  spouse:  and 

(2)  The  consent  may  not  be  signified 
after  a  notice  of  deficiency  with  respect 
to  the  tax  for  such  year  has  been  sent 
to  either  spouse  in  accordance  with  sec¬ 
tion  1012  (a). 

If  one  spouse  dies  or  becomes  legally 
incompetent  within  the  period  during 
which  the  consent  for  anv  calendar  year 
may  be  signified,  his  executor,  adminis¬ 
trator,  guardian,  or  committee,  as  the 
case  may  be,  may  signify  such  consent. 

As  to  the  preparation  of  the  return  in 
case  consent  is  signified,  see  §  86.23. 

(c)  Revocation  of  consent.  If  the 
consent  to  the  application  of  the  provi¬ 
sions  of  section  1000  (f)  with  respect 
to  a  calendar  year  was  effectively  sig¬ 
nified  or  before  the  15th  day  of  March 
following  the  close  of  such  year,  either 
spouse  may  revoke  such  consent  by  filing 
in  duplicate  with  the  collector  of  inter¬ 
nal  revenue  a  signed  statement  of  revo¬ 
cation;  but  the  right  to  revoke  shall  not 
exist  after  such  15th  day.  A  consent 
which  was  not  effectively  signified  until 
after  the  15th  day  of  March  following  the 
close  of  the  calendar  year  to  which  it 
applies  may  not  be  revoked. 

Par.  5.  Section  86.7  is  amended  by  in¬ 
serting  immediately  after  the  sixth  sen¬ 
tence  thereof  the  following:  “Where  a 
consent  under  section  1000  (f)  was  ef¬ 
fectively  signified  with  respect  to  any 
preceding  calendar  year,  the  aggregate 
sum  of  the  net  gifts  for  such  preceding 
calendar  year  is  to  be  determined  pur¬ 
suant  to  the  provisions  of  such  section.” 

Par.  6.  Section  86.9  is  amended  by 
changing  the  last  sentence  thereof  to 
read  as  follows:  “(See  §§  86.12  to  86.16d.” 

Par.  7.  There  Is  inserted  immediately 
preceding  §  86.12  the  following: 

Sec.  372.  Marital  deduction.  (Revenue 
Act  of  1948;  enacted  April  2.  1948.) 

Section  1004  (a)  of  the  Internal  Revenue 
Code  (relating  to  deductions  In  computing 
net  gifts  In  the  case  of  a  citizen  or  resident 
of  the  United  States)  Is  hereby  amended  by 
adding  at  the  end  thereof  a  new  paragraph 
to  read  as  follows: 


(3)  Gift  to  spouse— (A)  In  general. 
Where  the  donor  transfers  during  the  cal¬ 
endar  year  (and  after  the  date  of  the  en¬ 
actment  of  the  Revenue  Act  of  1948)  by  gift 
an  Interest  In  property  to  a  donee  who  at 
the  time  of  the  gift  Is  the  donor’s  spouse — 
an  amount  with  respect  to  such  Interest 
equal  to  one-half  of  its  value. 

(B)  Life  estate  or  other  terminable  in¬ 
terest.  Where,  upon  the  lapse  of  time, 
upon  the  occurrence  of  an  event  or  con¬ 
tingency,  or  upon  the  failure  of  an  event 
or  contingency  to  occur,  such  interest  trans¬ 
ferred  to  the  spouse  will  terminate  or  fall, 
no  deduction  shall  be  allowed  with  respect  to 
such  interest: 

(I)  If  the  donor  retains  in  himself,  or 
transfers  or  has  transferred  (for  less  than 
an  adequate  and  full  consideration  in  money 
or  money’s  worth)  to  any  person  other  than 
such  donee  spouse  (or  the  estate  of  such 
spouse),  an  Interest  in  such  property,  and 
If  by  reason  of  such  retention  or  transfer  the 
donor  (or  his  heirs  or  assigns)  or  such  per¬ 
son  (or  his  heirs  or  assigns)  may  possess  or 
enjoy  any  part  of  such  property  after  such 
termination  or  failure  of  the  Interest  trans¬ 
ferred  to  the  donee  spouse;  or 

(II)  If  the  donor  immediately  after  the 
transfer  to  the  donee  spouse  has  a  power 
to  appoint  an  Interest  In  such  property 
which  he  can  exercise  (either  alone  or  in 
conjunction  with  any  person)  in  such  man¬ 
ner  that  the  appointee  may  possess  or  enjoy 
any  part  of  such  property  after  such  termi¬ 
nation  or  failure  of  the  interest  transferred 
to  the  donee  spouse.  For  the  purposes  of 
this  clause  the  donor  shall  be  considered  as 
having  immediately  after  the  transfer  to 
the  donee  spouse  such  power  to  appoint  even 
though  such  power  cannot  be  exercised  until 
after  the  lapse  of  time,  upon  the  occurrence 
of  an  event  or  contingency,  or  upon  the  fail¬ 
ure  of  an  event  or  contingency  to  occur. 

An  exercise  or  release  at  any  time  by  the 
donor,  either  alone  or  In  conjunction  with 
any  person,  of  a  power  to  appoint  an  interest 
in  property,  even  though  not  otherwise  a 
transfer,  shall,  for  the  purposes  of  clause 
(1)  of  this  subparagraph,  be  considered  as  a 
transfer  by  him.  Except  as  provided  in  sub- 
paragraph  (E),  where  at  the  time  of  the 
transfer  It  Is  Impossible  to  ascertain  the 
particular  person  or  persons  who  may  receive 
from  the  donor  an  interest  in  property  so 
transferred  by  him,  such  Interest  shall,  for 
the  purposes  of  clause  (1)  of  this  subpara¬ 
graph,  be  considered  as  transferred  to  a  per¬ 
son  other  than  the  donee  spouse. 

(C)  Where  the  assets  out  of  which,  or  the 
proceeds  of  which,  the  Interest  transferred 
to  the  donee  spouse  may  be  satisfied  Include 
a  particular  asset  or  assets  with  respect  to 
which  no  deduction  would  be  allowed  If  such 
asset  or  assets  were  transferred  from  the 
donor  to  such  spouse,  then  the  value  of  the 
Interest  transferred  to  such  spouse  shall,  for 
the  purposes  of  subparagraph  (A),  be  re¬ 
duced  by  the  aggregate  value  of  such  particu¬ 
lar  assets. 

(D)  Joint  interests.  If  the  interest  Is 
transferred  to  the  donee  spouse  as  sole  Joint 
tenant  with  the  donor  or  as  tenant  by  the 
entirety,  the  Interest  of  the  donor  in  the 
property  which  exists  solely  by  reason  of  the 
possibility  that  the  donor  may  survive  the 
donee  spouse,  or  that  there  may  occur  a 
severance  of  the  tenancy,  shall  not  be  con¬ 
sidered  for  the  purposes  of  subparagraph 
(B)  as  an  interest  retained  by  the  donor  in 
himself. 

(E)  Trust  with  power  of  appointment  in 
donee  spouse.  Where  the  donor  transfers  In 
trust  an  Interest  In  property,  if  under  the 
terms  of  the  trust  his  spouse  is  entitled  for 
life  to  all  the  income  from  the  corpus  of  the 
trust,  payable  annually  or  at  more  frequent 
Intervals,  with  power  In  the  donee  spouse 
to  appoint  the  entire  corpus  free  of  the  trust 
(exercisable  In  favor  of  such  donee  spouse, 
or  of  the  estate  of  such  donee  spouse,  or  In 


favor  of  either,  whether  or  not  In  each  case 
the  power  is  exercisable  In  favor  of  others), 
and  with  no  power  in  any  other  person  to  ap¬ 
point  any  part  of  the  corpus  to  any  person 
other  than  the  donee  spouse: 

(I)  The  Interest  so  transferred  In  trust 
shall,  for  the  purposes  of  subparagraph  (A), 
be  considered  as  transferred  to  the  donee 
spouse,  and 

(II)  No  part  of  the  interest  so  transferred 
In  trust  shall,  for  the  purposes  of  subpara¬ 
graph  (B)  (1),  be  considered  as  retained  In 
the  donor  or  transferred  to  any  person  other 
than  the  donee  spouse. 

This  subparagraph  shall  be  applicable  only  If, 
under  the  terms  of  the  trust,  such  power  In 
the  donee  spouse  to  appoint  the  corpus, 
whether  exercisable  by  will  or  during  life,  Is 
exercisable  by  such  spouse  alone  and  In  all 
events. 

(F)  Community  property.  (1)  A  deduc¬ 
tion  otherwise  allowable  under  this  para¬ 
graph  shall  be  allowed  only  to  the  extent  that 
the  transfer  can  be  shown  to  represent  a  gyt 
of  property  which  Is  not,  at  the  time  of  the 
gift,  held  as  community  property  under  the 
law  of  any  State,  Territory,  or  possession  of 
the  United  States,  or  of  any  foreign  country. 

(II)  For  the  purposes  of  clause  (1),  com¬ 
munity  property  (except  property  which  Is 
considered  as  community  property  solely  by 
reason  of  the  provisions  of  clause  (111) )  shall 
not  be  considered  as  ‘‘held  as  community 
property”  if  the  entire  value  of  such  property 
(and  not  merely  one-half  thereof)  Is  treated 
as  the  amount  of  the  gift. 

(III)  If  during  the  calendar  year  1942  or 
after  the  date  of  the  enactment  of  the  Rev¬ 
enue  Act  of  1948,  property  held  as  such  com¬ 
munity  property  (unless  considered  by  rea¬ 
son  of  clause  (11)  as  not  so  held)  was  by  the 
donor  and  the  donee  spouse  converted,  by 
one  transaction  or  a  series  of  transactions, 
into  separate  property  of  the  donor  and  such 
spouse  (including  any  form  of  co-ownership 
by  them),  the  separate  property  so  acquired 
by  the  donor  and  any  property  acquired  at 
any  time  by  the  donor  In  exchange  therefor 
(by  one  exchange  or  a  series  of  exchanges) 
shall,  for  the  purposes  of  clause  (1),  be  con¬ 
sidered  as  “held  as  community  property.” 

(lv)  Where  the  value  (at  the  time  of  such 
conversion)  of  the  separate  property  so  ac¬ 
quired  by  the  donor  exceeded  the  value  (at 
conversion)  of  the  separate  property  so  ac¬ 
quired  by  such  spouse,  the  rule  In  clause 
(lit)  shall  be  applied  only  with  respect  to 
the  same  portion  of  such  separate  property 
of  the  donor  as  the  portion  which  the  value 
the  same  portion  of  such  separate  property 
so  acquired  by  such  spouse  Is  of  the  value 
(as  of  such  time)  of  the  separate  property  so 
acquired  by  the  donor. 

Sec.  373.  Technical  amendment.  (Revenue 
Act  of  1948  ) 

Section  1004  (c)  of  the  Internal  Revenue 
Code  is  hereby  amended  to  read  as  follows: 

(c)  Extent  of  deductions.  The  deductions 
provided  In  subsection  (a)  (2)  or  (3)  or  in 
subsection  (b)  shall  be  allowed  only  to  the 
extent  that  the  gifts  therein  specified  are 
Included  in  the  amount  of  gifts  against 
which  such  deductions  are  applied. 

Par.  8.  There  is  inserted  immediately 
following  §  86.16  the  following: 

§  86.16a  Gifts  to  spouse  after  April  2, 
1948 — (a)  Allowance  of  marital  deduc¬ 
tion.  In  determining  the  amount  of  net 
gifts  for  the  calendar  year  1949  or  for 
any  calendar  year  thereafter,  in  the  case 
of  a  donor  who  was  a  citizen  or  resident 
of  the  United  States  at  the  time  the  gift 
was  made,  there  may  be  deducted  an 
amount  equal  to  one-half  the  value  of 
any  property  interest  (except  as  other¬ 
wise  provided  herein  or  in  §§  86.16b  and 
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86.16c)  transferred  by  gift  to  a  donee 
who  at  the  time  of  the  gift  was  the  do¬ 
nor’s  spouse.  Such  deduction  is  also 
authorized  for  the  calendar  year  1948, 
except  with  respect  to  gifts  made  on  or 
before  April  2,  1948.  Such  deduction  is 
hereinafter  referred  to  as  the  “marital 
deduction”. 

No  marital  deduction  is  authorized  with 
respect  to  a  gift  in  case  the  donor  was,  at 
the  time  of  the  gift,  a  nonresident  not 
a  citizen  of  the  United  States.  However, 
if  the  donor  was,  at  the  time  of  the  gift, 
a  citizen  or  resident,  he  is  not  deprived 
of  the  right  to  the  marital  deduction  by 
reason  of  the  fact  that  his  spouse  was  a 
nonresident  not  a  citizen. 

For  convenience  the  donor’s  spouse  is 
generally  referred  to  in  the  feminine  gen¬ 
der,  but  the  application  of  the  statute  is 
not  so  limited. 

(b)  Trust  with  power  of  appointment 
In  donee  spouse.  In  the  case  of  property 
interests  transferred  by  the  donor  in 
trust,  if  the  terms  of  the  trust  satisfy  the 
five  conditions  stated  in  the  next  sen¬ 
tence,  the  donor’s  spouse  is  (for  the  pur¬ 
pose  of  determining  the  marital  deduc¬ 
tion)  considered  as  the  donee,  not  only 
of  her  beneficial  interest  therein,  but  also 
of  the  interest  therein,  subject  to  her 
power  to  appoint.  The  five  conditions 
which  must  be  satisfied  by  the  terms  of 
the  trust  are  as  follows: 

(1)  The  donee  spouse  must  be  entitled 
for  life  to  all  the  income  from  the  corpus 
of  the  trust. 

(2)  Such  income  must  be  payable  an¬ 
nually  or  at  more  frequent  intervals. 

<3)  The  donee  spouse  must  have  the 
power,  exercisable  in  favor  of  herself  or 
of  her  estate,  to  appoint  the  entire  cor¬ 
pus  free  of  the  trust. 

(4)  Such  power  in  the  donee  spouse 
must  be  exercisable  by  such  spouse  alone 
and  (whether  exercisable  by  will  or  dur¬ 
ing  life)  must  be  exercisable  in  all 
events. 

(5)  The  corpus- of  the  trust  must  not 
be  subject  to  a  power  in  any  other  person 
to  appoint  any  part  thereof  to  any  per¬ 
son  other  than  the  donee  spouse. 

In  determining  whether  the  above- 
stated  conditions  (1)  to  (5),  are  satisfied 
by  the  terms  of  the  trust,  regard  is  to  be 
had  to  the  applicable  provisions  of  the 
law  of  the  jurisdiction  governing  the  ad¬ 
ministration  of  the  trust.  For  example, 
silence  of  the  trust  as  to  the  frequency  of 
payment  will  not  be  regarded  as  a  failure 
to  satisfy  condition  (2)  in  case  the  appli¬ 
cable  law  requires  payment  to  be  made 
annually  or  more  frequently. 

The  donor’s  spouse  is  “entitled  for  life 
to  all  the  income  from  the  corpus  of  the 
trust”,  within  the  meaning  of  section 
1004(a)  (3)  (E>,  if  the  effect  of  the  trust 
is  to  give  her  substantially  that  degree  of 
beneficial  enjoyment  of  the  trust  prop¬ 
erty  during  her  life  which  the  principles 
of  the  law  of  trusts  accord  to  a  person 
who  is  unqualifiedly  designated  as  the 
life  beneficiary  of  a  trust.  Such  degree 
of  enjoyment  is  given  only  if  it  was  the 
donor’s  intention,  as  manifested  by  the 
terms  of  the  trust  instrument  and  the 
surrounding  circumstances,  that  the 
trust  should  produce  for  the  spouse  dur¬ 
ing  her  life  such  a  periodically  distrib¬ 
utable  income,  or  that  the  spouse  should 


have  such  use  of  the  trust  property,  as  is 
consistent  with  the  value  of  the  trust 
corpus  and  with  Its  preservation.  The 
designation  of  the  spouse  as  sole  income 
beneficiary  for  life  will  be  sufficient  to 
qualify  the  trust  unless  the  terms  of  the 
trust  considered  as  a  whole  evidence  an 
Intention  to  deprive  the  spouse  of  the 
requisite  degree  of  enjoyment.  In  deter¬ 
mining  whether  a  trust  evidences  such 
Intention  the  treatment  required  or  per¬ 
mitted  with  respect  to  individual  items 
must  be  considered  in  relation  to  the  en¬ 
tire  system  provided  for  the  administra¬ 
tion  of  the  trust. 

If  the  over-all  effect  of  the  trust  is  to 
give  to  the  donor’s  spouse  such  enforce¬ 
able  rights  as  will  preserve  to  her  the 
requisite  degree  of  enjoyment,  it  is  im¬ 
material  whether  such  result  is  effected 
by  rules  specifically  stated  in  the  trust 
instrument,  or,  in  their  absence,  by  the 
rules  for  the  management  of  the  trust 
property  and  the  allocation  of  receipts 
and  expenditures  supplied  by  the  State 
law.  For  example,  where  the  State  law 
does  not  provide  for  amortization  of 
bond  premium,  a  provision  in  the  trust 
instrument  for  such  amortization  by  ap¬ 
propriate  periodic  charges  to  interest  will 
not  disqualify  the  trust. 

Provisions  granting  administrative 
powers  to  the  trustee  will  not  have  the 
effect  of  disqualifying  the  trust  unless 
the  grant  of  such  powers  evidences  the 
intention  to  deprive  the  spouse  of  the 
beneficial  enjoyment  required  by  the 
statute.  Such  intention  will  not  be  con¬ 
sidered  to  exist  if  the  entire  terms  of  the 
instrument  are  such  that  the  local  courts 
will  impose  reasonable  limitations  upon 
the  exercise  of  such  powers.  Among  the 
powers  which  if  subject  to  such  limita¬ 
tions  will  not  disqualify  the  trust  are  the 
power  to  allocate  receipts  between  in¬ 
come  and  corpus,  the  power  to  determine 
the  charges  which  shall  be  made  against 
income  and  corpus,  and  the  power  to  ap¬ 
ply  the  income  for  the  benefit  of  the 
spouse. 

The  rules  to  be  applied  by  the  trustee 
in  allocation  of  receipts  and  expenses 
between  income  and  corpus  must  be  con¬ 
sidered  in  relation  to  the  nature  and 
expected  productivity  of  the  trust  assets, 
the  nature  and  frequency  of  occurrence 
of  the  expected  receipts,  and  any  pro¬ 
visions  as  to  change  in  the  form  of  in¬ 
vestments.  Where  it  is  evident  from  the 
nature  of  the  trust  assets  and  the  rules 
provided  for  management  of  the  trust 
that  the  allocation  to  income  of  such 
receipts  as  rents,  cash  dividends  and  in¬ 
terest  will  give  to  the  spouse  the  substan¬ 
tial  enjoyment  during  life  required  by 
the  statute,  provisions  that  such  receipts 
as  stock  dividends  and  proceeds  from  the 
conversion  of  trust  assets  shall  be 
treated  as  corpus  will  not  disqualify  the 
trust.  Similarly,  provision  for  a  deple¬ 
tion  charge  against  income  in  the  case 
of  trust  assets  which  are  subject  to  de¬ 
pletion  will  not  disqualify  the  trust,  un¬ 
less  the  effect  is  to  deprive  the  spouse  of 
the  requisite  beneficial  enjoyment.  A 
power  in  the  trustee  to  retain  unproduc¬ 
tive  property  will  not  disqualify  if  the 
applicable  rules  for  the  administration 
of  the  trust  require  that  the  property  be 
converted  within  a  reasonable  time  and 
that  income  be  given  the  spouse  to  com¬ 


pensate  for  undue  delay  in  such  con¬ 
version.  A  power  to  retain  a  residence 
for  the  spouse  or  other  property  for  her 
personal  use  will  not  disqualify  the  trust. 

A  trust  will  not  qualify  if  its  primary 
purpose  is  to  safeguard  property  without 
providing  the  spouse  with  the  required 
beneficial  enjoyment.  An  example  is  a 
trust  the  corpus  of  which  consists  sub¬ 
stantially  of  unproductive  property 
which  the  trustee  is  required  to  retain 
without  furnishing  a  reasonable  com¬ 
pensation  to  the  spouse  on  account  of  the 
non-conversion  of  such  property. 

If  the  donee  spouse  is  entitled  to  only 
a  portion  of  the  trust  income,  or  has 
power  to  appoint  only  a  portion  of  the 
corpus,  the  trust  fails  to  satisfy  condi¬ 
tions  (1)  and  (3),  respectively.  How¬ 
ever,  such  conditions  may  be  satisfied  by 
one  or  more  of  several  separate  trusts 
created  by  the  donor.  An  undivided  in¬ 
terest  in  property  may  constitute  the 
corpus  of  a  trust,  and  a  single  trust  in¬ 
strument  may  create  more  than  one 
trust. 

A  trust  fails  to  satisfy  condition  (1) 
if  the  income  is  required  to  be  accumu¬ 
lated  in  whole  or  in  part,  or  may  be  ac¬ 
cumulated  in  the  discretion  of  any  per¬ 
son  other  than  the  donee  spouse,  if  the 
consent  of  any  person  other  than  the 
donee  spouse  is  required  as  a  condition 
precedent  to  distribution  of  the  income, 
if  any  person  other  than  the  donee 
spouse  has  the  power  to  alter  the  terms 
of  the  trust  so  as  to  deprive  such  spouse 
of  her  right  to  the  income,  or  if  any  per¬ 
son  other  than  the  donee  spouse  is  en¬ 
titled  to  any  part  of  the  income  during 
the  life  of  such  spouse.  A  trust  will  not 
fail  to  satisfy  condition  (1)  merely  be¬ 
cause  its  terms  provide  that  the  right 
of  the  spouse  to  the  income  shall  not  be 
subject  to  assignment,  alienation,  pledge, 
attachment  or  claims  of  creditors. 

The  terms  “entitled  for  life”  and  "pay¬ 
able  annually  or  more  frequently”,  as 
used  in  conditions  (1)  and  (2),  require 
that  under  the  terms  of  the  trust  the 
income  referred  to  must  be  currently  (at 
least  annually)  distributable  to  the 
spouse  or  that  she  must  have  such  com¬ 
mand  over  the  income  that  it  is  vir¬ 
tually  hers.  Thus,  conditions  (1)  and 
(2)  are  satisfied  in  this  respect  if,  under 
the  terms  of  the  trust  instrument,  the 
spouse  has  the  unfettered  right  exer¬ 
cisable  annually  (or  more  frequently)  to 
require  distribution  to  herself  of  the 
trust  income,  and  otherwise  the  trust  in¬ 
come  is  to  be  accumulated  and  added 
to  corpus.  Similarly,  as  respects  the  in¬ 
come  for  the  period  between  the  last 
distribution  date  and  the  date  of  the 
spouse’s  death,  It  is  sufficient  if  such  in¬ 
come  is  subject  to  the  spouse’s  power  to 
appoint.  In  the  case  of  a  trust  which 
may  be  terminated  during  the  life  of  the 
donee  spouse,  under  her  exercise  of  a 
power  of  appointment  or  by  distribution 
of  the  corpus  to  her,  the  trust  satisfies 
condition  (1)  if  such  spouse  is  entitled 
to  the  income  until  the  trust  terminates. 

In  order  to  satisfy  condition  (3),  the 
power  of  the  donor’s  spouse  to  appoint 
the  entire  corpus  free  of  the  trust  must 
fall  within  one  of  the  following  cate¬ 
gories: 

(i)  A  power  so  to  appoint  exercisable 
in  her  own  favor  at  any  time  during  life 
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fas  for  example,  an  unlimited  power  to 
invade). 

(ii)  A  power  so  to  appoint  exercisable 
in  favor  of  her  estate. 

(iii)  A  combination  of  the  powers  de¬ 
scribed  under  (i)  and  (ii).  For  exam¬ 
ple,  the  donor’s  spouse  may  until  she 
attains  the  age  of  50  years  have  a  power 
to  appoint  to  herself  and  thereafter  have 
a  power  to  appoint  to  her  estate.  How¬ 
ever,  condition  (4)  is  not  satisfied  unless 
irrespective  of  when  the  spouse  may  die 
any  amounts  remaining  unpaid  will  at 
the  time  of  her  death  be  subject  to  one  or 
the  other  such  power. 

The  power  in  the  donee  spouse  must  be  a 
power  to  appoint  the  corpus  to  herself  as 
unqualified  owner  or  to  appoint  the  cor¬ 
pus  as  a  part  of  her  estate,  that  is,  to  dis¬ 
pose  of  it  to  whomsoever  she  pleases. 
Thus,  if  the  donee  spouse  entered  into  an 
agreement  with  the  donor  to  exercise  the 
power  only  in  favor  of  their  issue,  condi¬ 
tion  (3)  is  not  met.  The  trust  will  not  be 
regarded  as  failing  to  satisfy  condition 
(3)  merely  because  takers  in  default  of 
the  donee  spouse’s  exercise  of  the  power 
are  designated  by  the  donor.  The  donor 
may  provide  that,  in  default  of  exercise 
of  the  power,  the  trust  shall  continue  for 
an  additional  period. 

In  order  for  condition  <4>  to  be  satis¬ 
fied,  the  power  in  the  donee  spouse  to  ap¬ 
point  the  corpus  to  herself  or  to  her  es¬ 
tate  must  be  exercisable  without  the 
joinder  or  consent  of  any  other  person. 
In  addition,  such  power,  if  exercisable 
during  her  life,  must  be  fully  exercisable 
at  any  time  during  life,  or,  if  exercisable 
by  will,  must  be  fully  exercisable  irre¬ 
spective  of  the  time  of  her  death.  An  ex¬ 
ample  of  a  power  which  will  not  satisfy 
condition  (4>  is  a  power  exercisable  by 
the  spouse  unless  she  shall  remarry. 

The  trust  will  fail  to  satisfy  condition 
(5)  if  the  donor  created  a  power  in  the 
trustee,  or  in  another  person,  to  invade 
the  corpus  of  the  trust  for  the  benefit  of 
any  person  other  than  the  donee  spouse. 
However,  only  powers  in  other  persons 
which  are  in  opposition  to  that  of  the 
donee  spouse  will  cause  the  trust  to  fail 
to  satisfy  condition  <5>.  For  example, 
assume  that  a  donor  created  a  trust  des¬ 
ignating  his  donee  spouse  as  income  ben¬ 
eficiary  for  life  and  as  donee  of  a  power 
to  appoint  the  corpus.  The  donor  fur¬ 
ther  provided  that  in  the  event  the 
donee  spouse  should  die  without  having 
exercised  the  power,  the  trust  should 
continue  for  the  life  of  his  son  with  power 
in  such  son  to  appoint  the  corpus.  Since 
the  power  in  the  son  could  become  exer¬ 
cisable  only  after  the  death  of  the  donee 
spouse,  the  trust  is  not  regarded  as  fail¬ 
ing  to  satisfy  condition  (5). 

(c »  Remainder  interests.  Where  the 
Income  from  property  is  made  payable 
to  the  donor  or  another  individual  for 
life,  or  for  a  term  of  years,  with  remain¬ 
der  absolutely  to  the  donor’s  spouse  or 
to  her  estate,  the  marital  deduction  is 
equal  to  one-half  the  present  value  of  the 
remainder.  The  present  value  of  the 
remainder  (that  is,  its  value  as  of  the 
date  of  the  gift)  is  to*be  determined  in 
accordance  with  the  rules  stated  in 
§  8G  19  (f).  For  example,  if  the  donor’s 
spouse  is  to  receive  $50,000  upon  the 
death  of  a  person  aged  31  years,  the 


for  this  purpose,  to  be  considered  as 
“property”. 

The  expression  “terminable  interest” 
refers  to  a  life  estate,  an  estate  for  years, 
or  any  other  property  interest  which, 
upon  the  lapse  of  time,  upon  the  occur¬ 
rence  of  an  event  or  contingency,  or 
upon  the  failure  of  an  event  or  contin¬ 
gency  to  occur,  will  terminate  or  fail. 

(b)  Interest  in  property  which  an¬ 
other  donee  may  possess  or  enjoy.  Sec¬ 
tion  1004  (a)  (3)  (B)  provides  that  no 
marital  deduction  shall  be  allowed  with 
respect  to  the  transfer  to  the  donee 
spouse  of  a  “terminable  interest”  in 
property,  in  case: 

(1)  The  donor  transferred  (for  less 
than  an  adequate  and  full  consideration 
in  money  or  money’s  worth)  an  interest 
in  the  same  property  to  any  person  other 
than  the  donee  spouse  (or  the  estate  of 
such  spouse),  and  • 

(2)  By  reason  of  such  transfer,  such 
person  (or  his  heirs  or  assigns)  may  pos¬ 
sess  or  enjoy  any  part  of  such  property 
after  the  termination  or  failure  of  the 
interest  therein  transferred  to  the  donee 
spouse. 


present  value  of  the  remainder  is  $15,- 
631.  (See  example  in  §86.19  (f)  (6).) 
If  the  remainder  is  such  that  its  value  is 
to  be  determined  by  a  special  computa¬ 
tion  (see  §86.19  (f)  (4)),  a  request  for 
a  specific  factor  accompanied  by  a  state¬ 
ment  of  the  date  of  birth  of  each  person, 
the  duration  of  whose  life  may  affect  the 
value  of  the  remainder,  and  by  copies 
of  the  relevant  instruments  may  be  sub¬ 
mitted  to  the  Commissioner  who  in  his 
discretion  may  supply  the  factor  re¬ 
quested.  If  the  Commissioner  does  not 
furnish  the  factor,  the  claim  for  deduc¬ 
tion  must  be  supported  by  a  full  state¬ 
ment  of  the  computation  of  the  present 
worth  made,  in  accordance  with  the 
principles  set  forth  in  §  86.19  (f),  by  one 
skilled  in  actuarial  computations. 

<d)  Limitation  on  deduction.  Under 
the  provisions  of  section  1004  (c),  as 
amended  by  section  373  of  the  Revenue 
Act  of  1948,  the  marital  deduction  is  al¬ 
lowable  only  to  the  extent  that  the  gifts 
with  respect  to  which  such  deduction  is 
authorized  are  included  in  the  “total 
amount  of  gifts  made  during  the  calen¬ 
dar  year”  computed  as  provided  in  sec¬ 
tion  1003.  (See  §  86.10.)  The  limitation 
under  section  1004  (c)  is  effective  where 
less  than  one-half  of  the  gifts  with  re¬ 
spect  to  which  the  deduction  is  author¬ 
ized  is  included  in  such  “total  amount  of 
gifts”. 

Example.  The  only  gifts  made  by  a  donor 
to  his  spouse  during  the  calendar  year  1948 
were  a  gift  of  $3,000  in  May  and  a  gift  of 
$2,000  in  August.  The  first  $3,000  of  such 
gifts  is  excluded  under  the  provisions  of  sec¬ 
tion  1003  in  determining  the  “total  amount 
of  gifts  made  during  the  calendar  year”. 
The  marital  deduction  of  $2,500  (one-half 
of  $3,000  plus  one-half  of  $2,000)  otherwise 
allowable  is  limited  by  section  1004  (c)  to 
$2,000. 

§  86.16b  Gift  of  life  estate  or  other 
terminable  interest — (a)  In  general. 
The  provisions  of  section  1004  (a)  (3) 
(B  i  generally  prevent  the  allowance  of 
the  marital  deduction  with  respect  to 
certain  property  interests  (referred  to 
generally  as  “terminable  interests”) 
transferred  to  the  donee  spouse,  in  case 
the  transfer  was  upon  the  terms  de¬ 
scribed  in  paragraphs  (b),  (c),  or  (d> 
of  this  section.  In  general,  the  provi¬ 
sions  of  section  1004  (a)  (3)  (B>  are  ap¬ 
plicable  in  the  case  the  donor  trans¬ 
ferred  an  interest  in  property  to  the  do¬ 
nee  spouse  and  also  (1)  transferred  an 
interest  in  the  same  property  to  another 
donee,  or  (2)  retained  an  interest  in  the 
same  property  in  himself,  or  (3)  retained 
a  power  to  appoint  an  interest  in  the 
same  property.  Under  such  circum¬ 
stances,  if  the  other  donee,  the  donor,  or 
the  possible  appointee,  may,  by  reason  of 
such  transfer  or  retention,  possess  or  en¬ 
joy  any  part  of  the  property  after  the 
termination  or  failure  of  the  interest 
therein  transferred  to  the  donee  spouse, 
no  marital  deduction  may  be  taken  with 
respect  to  such  transfer  to  the  donee 
spouse. 

For  the  purposes  of  this  section,  a  dis¬ 
tinction  is  to  be  drawn  between  “prop¬ 
erty”,  as  such  term  is  used  in  section 
1004  (a)  (3),  and  an  “interest  in  prop¬ 
erty”.  The  “property”  referred  to  is  the 
underlying  property  in  which  various  in¬ 
terests  exist;  each  such  interest  is  not. 


The  above-stated  provision  is  applica¬ 
ble  whether  the  transfer  to  the  person 
other  than  the  donee  spouse  was  made 
at  the  same  time  as  the  transfer  to  such 
spouse,  or  at  any  earlier  time. 

Except  as  provided  in  paragraph  (b) 
of  §  86.16a,  where  at  the  time  of  the 
transfer  it  is  impossible  to  ascertain  the 
particular  person  or  persons  who  may 
receive  a  property  interest  transferred 
by  the  donor,  such  interest  shall,  for 
the  purpose  of  section  1004  (a)  (3)  (B>, 
be  considered  as  transferred  to  a  per¬ 
son  other  than  the  donee  spouse.  This 
rule  is  particularly  applicable  in  the  case 
of  the  transfer  of  a  property  interest  by 
the  donor  subject  to  a  reserved  power. 
(See  section  86.3.)  Under  this  rule,  any 
property  interest  over  which  the  donor 
reserved  a  power  to  revest  the  beneficial 
title  in  himself,  or  over  which  the  donor 
reserved  the  power  to  name  new  bene¬ 
ficiaries  or  to  change  the  interests  of 
the  beneficiaries  as  between  themselves, 
is,  for  the  purpose  of  section  1004  (a>  (3 > 
(B) ,  considered  as  transferred  to  a  “per¬ 
son  other  than  the  donee  spouse”.  Thus, 
if  a  donor  transferred  property  in  trust, 
naming  his  wife  as  income  beneficiary 
for  10  years,  and  providing  that,  upon 
the  expiration  of  such  term,  the  corpus 
should  be  distributed  among  his  wife  and 
children  in  such  proportions  as  he 
should  determine,  the  right  to  the  cor¬ 
pus  is,  for  the  purpose  of  the  marital  de¬ 
duction,  considered  as  transferred  to  a 
“person  other  than  the  donee  spouse". 
Or,  if  the  donor  had  provided  that,  upon 
the  expiration  of  the  10-year  term,  the 
corpus  was  to  be  paid  to  his  wife,  but 
had  reserved  the  power  to  revest  such 
corpus  in  himself  instead,  the  right  to 
the  corpus  is,  for  the  purpose  of  the 
marital  deduction,  considered  as  trans¬ 
ferred  to  a  “person  other  than  the  donee 
spouse”. 

Under  the  above-stated  rule,  the  term 
“person  other  than  the  donee  spouse" 
includes  the  possible  unascertained  tak¬ 
ers  of  a  property  interest,  as,  for  exam¬ 
ple,  the  members  of  a  class  to  be  ascer¬ 
tained  in  the  future.  As  another  exam- 
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pie,  assume  that  the  donor  created  a 
power  of  appointment  over  a  property 
Interest,  which  does  not  come  within  the 
purview  of  paragraph  (b)  of  8  86.16a. 
In  such  a  case,  the  term  “person  other 
than  the  donee  spouse”  refers  to  the 
possible  appointees  and  possible  takers 
in  default  (other  than  the  spouse)  of 
such  property  interest. 

An  exercise  or  release  at  any  time  by 
the  donor  (either  alone  or  in  conjunction 
with  any  person)  of  a  power  to  appoint 
an  interest  in  property,  even  though  not 
otherwise  a  transfer  by  him,  shall,  in  de¬ 
termining  for  the  purpose  of  section  1004 
(a)  (3)  (B)  whether  he  transferred  an 
Interest  In  such  property  to  a  person 
other  than  the  donee  spouse,  be  consid¬ 
ered  as  a  transfer  by  him. 

In  the  following  examples  it  is  assumed 
that  the  property  interest  which  the 
donor  transferred  to  a  person  other  than 
the  donee  spouse  was  not  for  an  adequate 
and  full  consideration  in  money  or 
money’s  worth: 

<i)  H  (the  donor)  transferred  real 
property  to  W  (his  wife)  for  life,  with 
remainder  to  A  and  his  heirs.  No  mari¬ 
tal  deduction  may  be  taken  with  respect 
to  the  interest  transferred  to  W,  since  it 
will  terminate  upon  her  death  and  A  (or 
his  heirs  or  assigns)  will  thereafter  pos¬ 
sess  or  enjoy  the  property. 

(ii)  H  transferred  real  property  to  W 
for  life,  and  created  in  W  a  power,  exer¬ 
cisable  by  will,  to  appoint  the  remainder 
Interest  to  any  person.  In  default  of 
appointment  by  W.  the  remainder  inter¬ 
est  was  to  go  to  A  and  his  heirs.  Assum¬ 
ing  that  under  the  local  law  W  did  not 
take  the  real  property  as  absolute  owner, 
no  marital  deduction  may  be  taken  with 
respect  to  the  Interest  which  passed  from 
H  to  W,  since  such  interest  will  termi¬ 
nate  upon  her  death  and  A  (or  his  heirs 
or  assigns)  may  thereafter  possess  or  en¬ 
joy  the  property.  (As  to  cases  in  which 
a  marital  deduction  may  be  taken  where 
a  life  interest  is  coupled  with  a  power  to 
appoint  under  a  trust,  see  paragraph  <b) 
of  §  86.16a.) 

(iii)  H  transferred  property  in  trust 
for  the  benefit  of  W  and  A.  The  trust 
Income  was  payable  to  W  for  life,  and 
upon  her  death  the  corpus  was  to  be  dis¬ 
tributed  to  A  or  his  issue.  However,  If 
A  should  die  without  issue,  leaving  W 
surviving,  the  corpus  was  then  to  be  dis¬ 
tributed  to  W.  No  marital  deduction 
may  be  taken  with  respect  to  the  inter¬ 
est  transferred  to  W,  since  it  will  termi¬ 
nate  in  the  event  of  her  death  if  A  or  his 
issue  survive,  and  A  or  his  issue  will 
thereafter  possess  or  enjoy  the  property. 

(iv)  H  purchased  for  $100,000  a  life 
annuity  for  W.  If  the  annuity  payments 
made  during  the  life  of  W  should  be  less 
than  $100,000,  further  payments  were  to 
be  made  to  A.  No  marital  deduction  may 
be  taken  with  respect  to  the  Interest 
transferred  to  W,  since  A  may  possess  or 
enjoy  a  part  of  the  property  following 
the  termination  of  such  interest. 

(v)  H  transferred  property  to  W  and 
A  as  joint  tenants  with  right  of  survivor¬ 
ship.  No  marital  deduction  may  be 
taken  with  respect  to  the  interest  trans¬ 
ferred  to  W,  since,  if  the  tenancy  is  not 
severed  and  A  survives  W,  the  interest 

No.  218 - 5 


of  W  will  terminate  and  A  will  continue 
to  possess  or  enjoy  the  property. 

(vi)  H  transferred  property  to  A  for 
life  with  remainder  to  W  provided  W  sur¬ 
vives  A,  but  if  W  predeceases  A,  the  prop¬ 
erty  is  to  pass  to  B  and  his  heirs.  No 
marital  deduction  may  be  taken  with  re¬ 
spect  to  the  interest  transferred  to  W. 

(vil)  H  transferred  real  property  to  A, 
reserving  the  right  to  the  rentals  of  the 
property  for  a  term  of  20  years.  H  later 
transferred  the  right  to  the  remaining 
rentals  to  a  trust.  The  terms  of  the  trust 
satisfy  the  five  conditions  stated  in  para¬ 
graph  (b)  of  §  86.16a,  so  that  the  interest 
transferred  in  trust  is  considered  as 
transferred  solely  to  W.  No  marital  de¬ 
duction  may  be  taken  with  respect  to 
such  interest,  since  it  will  terminate 
upon  the  expiration  of  the  balance  of  the 
20-year  term  and  A  will  thereafter  pos¬ 
sess  or  enjoy  the  property. 

(viii)  H  transferred  a  patent  to  W  and 
A  as  tenants  in  common.  In  this  case, 
the  interest  of  W  will  terminate  upon  the 
expiration  of  the  term  of  the  patent,  but 
possession  and  enjoyment  of  the  prop¬ 
erty  by  A  must  necessarily  cease  at  the 
same  time.  Therefore,  since  A’s  posses¬ 
sion  or  enjoyment  cannot  outlast  the 
termination  of  W’s  interest,  the  provi¬ 
sions  of  section  1004  (a)  (3)  (B)  do  not 
disallow  the  marital  deduction  with 
respect  to  such  interest. 

(c)  Interest  in  property  which  the 
donor  may  possess  or  enjoy.  Section 
1004  (a)  (3)  <B)  also  provides  that  no 
marital  deduction  shall  be  allowed  with 
respect  to  the  transfer  to  the  donee 
spouse  of  a  “terminable  interest”  in 
property,  in  case: 

(1)  The  donor  retained  in  himself  an 
interest  in  the  same  property,  and 

(2)  By  reason  of  such  retention,  the 
donor  (or  his  heirs  or  assigns)  may 
possess  or  enjoy  any  part  of  such  prop¬ 
erty  after  the  termination  or  failure  of 
the  interest  therein  transferred  to  the 
donee  spouse. 

However,  section  1004  (a)  (3)  (D) 
provides  that  if  a  property  interest  is 
transferred  to  the  donee  spouse  as  sole 
Joint  tenant  with  the  donor  or  as  tenant 
by  the  entirety,  the  Interest  of  the  donor 
in  the  property  which  exists  solely  by 
reason  of  the  possibility  that  the  donor 
may  survive  the  donee  spouse,  or  that 
there  may  occur  a  severance  of  the  ten¬ 
ancy,  is  not  for  the  purposes  of  section 
1004  (a)  (3)  <B),  to  be  considered  as 
an  interest  retained  by  the  donor  in 
himself. 

Under  this  provision,  the  fact  that  the 
donor  may,  as  surviving  tenant,  possess 
or  enjoy  the  property  after  the  termina¬ 
tion  of  the  interest  therein  transferred 
to  the  donee  spouse  does  not  preclude 
the  allowance  of  the  marital  deduction 
\  h  respect  to  the  latter  interest. 

In  general,  the  principles  illustrated  by 
the  examples  under  paragraph  (b)  of 
this  section  are  applicable  in  determin¬ 
ing  whether  the  marital  deduction  may 
be  taken  with  respect  to  a  property  in¬ 
terest  transferred  to  the  donee  6pouse 
subject  to  the  retention  by  the  donor  of 
an  interest  in  the  same  property. 

Example.  The  donor  purchased  three  an¬ 
nuity  contracts  for  the  benefit  of  his  wife 
and  himself.  The  first  contract  provided  for 
payments  to  the  wife  for  life,  with  refund  to 


the  donor  In  case  the  aggregate  payments 
made  to  the  wife  were  less  than  the  co6t  of 
the  contract.  The  second  contract  provided 
for  payments  to  the  donor  lor  life,  and  then 
to  the  wife  for  life  if  she  survived  the  donor. 
The  third  contract  provided  for  payments  to 
the  donor  and  his  wife  for  their  joint  lives, 
and  then  to  the  survivor  of  them  for  life. 
No  marital  deduction  may  be  taken  with  re¬ 
spect  to  the  gifts  consummated  by  the  pur¬ 
chases  of  the  contracts  since,  in  the  case  of 
each  contract,  the  donor  may  possess  or  en¬ 
joy  a  part  of  the  property  after  the  termina¬ 
tion  or  failure  of  the  interest  therein  trans¬ 
ferred  to  the  wife. 

fd)  Interest  in  property  over  which  the 
donor  retained  a  power  to  appoint.  Sec¬ 
tion  1004  (a)  (3)  (B)  also  provides  that 
no  marital  deduction  shall  be  allowed 
with  respect  to  the  transfer  to  the  donee 
spouse  of  a  “terminable  interest”  in 
property,  in  case: 

(1)  The  donor  had,  immediately  after 
such  transfer,  a  power  to  appoint  an  in¬ 
terest  in  the  same  property,  and 

<2)  Such  power  was  exercisable  (either 
alone  or  in  conjunction  with  any  person) 
in  such  manner  that  the  appointee  may 
possess  or  enjoy  any  part  of  such  prop¬ 
erty  after  the  termination  or  failure  of 
the  interest  therein  transferred  to  the 
donee  spouse. 

For  the  purposes  of  section  1004  (a) 
(?)  (B),  the  donor  is  to  be  considered  as 
having,  Immediately  after  the  transfer 
to  the  donee  spouse,  such  a  power  to  ap¬ 
point  even  though  such  power  cannot  be 
exercised  until  after  the  lapse  of  time, 
upon  the  occurrence  of  an  event  or  con¬ 
tingency,  or  upon  the  failure  of  an  event 
or  contingency  to  occur.  It  is  immate¬ 
rial  whether  the  power  retained  by  the 
donor  was  a  taxable  power  of  appoint¬ 
ment  under  section  1000  (c). 

In  general,  the  principles  illustrated  by 
the  examples  under  paragraph  (b)  of 
this  section  are  applicable  in  determin¬ 
ing  whether  the  marital  deduction  may 
be  taken  with  respect  to  a  property  in¬ 
terest  transferred  to  the  donee  spouse 
subject  to  retention  by  the  donor  of  a 
power  to  appoint  an  Interest  in  the  same 
property. 

Example.  The  donor,  having  a  power  of 
appointment  over  certain  property,  appoint¬ 
ed  a  life  estate  therein  to  his  spouse.  No 
marital  deduction  may  be  taken  with  respect 
to  such  transfer,  since,  if  the  retained  power 
is  exercised,  the  appointee  thereunder  may 
possess  or  enjoy  the  property  after  the  ter¬ 
mination  or  failure  of  the  Interest  taken  by 
the  donee  spouse. 

(e)  Interest  payable  out  of  a  group  of 
assets.  Section  1004  (a)  (3)  <C)  pro¬ 
vides  that  where  the  assets  out  of  which, 
or  the  proceeds  of  which,  an  Interest 
transferred  to  the  donee  spouse  may  be 
satisfied  include  a  particular  asset  or  as¬ 
sets  with  respect  to  which  no  deduction 
would  be  allowed  if  such  asset  or  assets 
were  transferred  from  the  donor  to  such 
spouse,  then  the  value  of  the  interest 
transferred  to  such  spouse  shall,  for  the 
purpose  of  the  marital  deduction,  be  re¬ 
duced  by  the  aggregate  value  of  such 
particular  assets. 

In  order  for  the  foregoing  provision  to 
apply,  two  circumstances  must  coexist, 
as  follows: 

(1)  The  property  interest  transferred 
to  the  donee  spouse  must  be  payable  out 
of  a  group  of  assets.  An  example  of  a 
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property  interest  payable  out  of  a  group 
of  assets  is  a  right  to  a  share  of  the  cor¬ 
pus  of  a  trust  upon  its  termination. 

(2)  The  group  of  assets  out  of  which 
the  property  interest  is  payable  must 
include  one  or  more  particular  assets 
which,  if  transferred  by  the  donor  to  the 
donee  spouse,  would  not  qualify  for  the 
marital  deduction. 

If  the  above  circumstances  are  both 
present,  the  marital  deduction  with  re¬ 
spect  to  such  property  interest  may  not 
exceed  one-half  of  the  excess,  if  any,  of 
its  value  over  the  aggregate  value  of  the 
particular  asset  or  assets  which,  if  trans¬ 
ferred  to  the  donee  spouse,  would  not 
qualify  for  the  marital  deduction. 

5  86.16c  Gift  of  community  proper¬ 
ty — (a)  General.  The  marital  deduction 
is  allowable  with  respect  to  any  transfer 
by  a  donor  to  his  spouse  only  to  the  ex¬ 
tent  that  such  transfer  can  be  shown  to 
represent  a  gift  of  property  which  was 
not,  at  the  time  of  the  gift,  held  rs  “com¬ 
munity  property”,  as  defined  in  para¬ 
graph  (b)  of  this  section.  The  burden 
of  establishing  the  extent  to  which  a 
transfer  represents  a  gift  of  property  not 
so  held  rests  upon  the  donor. 

(b)  Definition  of  “community  prop¬ 
erty”.  For  the  purpose  of  paragraph  (a) 
of  this  section,  the  term  “community 
property”  is  considered  to  include: 

(1)  Any  property  held  by  the  donor 
and  his  spouse  as  community  property 
under  the  law  of  any  State.  Territory,  or 
possession  of  the  United  States,  or  of  any 
foreign  country,  except  such  property  in 
which  the  donee  spouse  had  at  the  time 
of  the  gift  merely  an  expectant  Interest. 
The  donee  spouse  is  regarded  as  having, 
at  any  particular  time,  merely  an  expec¬ 
tant  interest  in  property  held  at  such 
time  by  the  donor  and  herself  as  com¬ 
munity  property  under  the  law  of  any 
State.  Territory,  or  possession  of  the 
United  States,  or  of  any  foreign  country, 
if,  in  case  such  property  were  transferred 
by  gift  into  the  separate  property  of  the 
donee  spouse,  the  entire  value  of  such 
property  (and  not  merely  one-half  there¬ 
of)  would  be  treated  as  the  amount  of 
the  gift. 

(2)  Separate  property  acquired  by  the 
donor  as  a  result  of  a  “conversion”  (dur¬ 
ing  the  calendar  year  1942  or  after  April 
2,  1948)  of  property  held  by  him  and  the 
donee  spouse  as  community  property  un¬ 
der  the  law  of  any  State,  Territory,  or 
possession  of  the  United  States,  or  of  any 
foreign  country,  (except  such  property 
in  which  the  donee  spouse  had  at  the 
time  of  the  “conversion"  merely  an  ex¬ 
pectant  interest,  into  their  separate 
property. 

i  (3)  Property  acquired  by  the  donor  in 
exchange  (by  one  exchange  or  a  series 
of  exchanges)  for  separate  property  re¬ 
sulting  from  such  a  “conversion”. 

A  “conversion”  of  community  property 
Is  any  transfer  of  property  from  the  mar¬ 
ital  community,  whereby  each  spouse 
acquired  separate  property.  A  conver¬ 
sion  includes  a  partition  of  community 
property  between  the  donor  and  the  do¬ 
nee  spouse  or  a  transfer  of  community 
property  to  themselves  in  joint  tenancy, 
tenancy  by  the  entirety,  or  other  form  of 
co-ownership,  whether  such  partition  or 
other  conversion  was  effected  by  a  single 


transaction  or  a  series  of  transactions. 
Where  each  spouse  acquired  separate 
property  of  equal  value  as  a  result  of  a 
conversion,  the  entire  separate  property 
thus  acquired  by  the  donor  is  to  be  con¬ 
sidered,  for  the  purposes  of  this  section, 
as  held  by  him  and  the  donee  spouse  as 
community  property.  Where  the  value 
(at  the  time  of  the  conversion)  of  the 
separate  property  so  acquired  by  the  do¬ 
nor  exceeded  the  value  (at  such  time)  of 
the  separate  property  so  acquired  by  the 
donee  spouse,  only  a  part  of  the  separate 
property  so  acquired  by  the  donor  (and 
only  the  same  fractional  part  of  property 
acquired  by  him  in  exchange  for  such 
separate  property)  is  to  be  considered, 
for  the  purposes  of  this  section,  as  held 
by  him  and  the  donee  spouse  as  commu¬ 
nity  property.  The  part  of  such  separate 
property  (or  property  acquired  in  ex¬ 
change  therefor)  which  is  considered  as 
so  held  is  the  same  proportion  thereof 
which  the  value  (at  the  time  of  the  con¬ 
version)  of  the  separate  property  so  ac¬ 
quired  by  the  donee  spouse  is  of  the  value 
(at  such  time)  of  the  separate  property 
so  acquired  by  the  donor. 

Example.  On  November  1,  1942,  the  donor 
and  his  spouse  partitioned  certain  real  prop¬ 
erty  held  by  them  under  community  property 
laws.  The  real  property  then  had  a  value  of 
$224,000.  A  portion  of  such  property,  then 
having  a  value  of  $160,000,  was  converted  Into 
the  donor's  separate  property,  and  the  re¬ 
maining  portion,  then  having  a  value  of  $64,- 
000,  was  converted  Into  his  spouse’s  separate 
property.  On  August  1,  1948,  the  donor  made 
a  gift  to  his  spouse  of  the  property  acquired 
by  him  as  a  result  of  the  partition,  which 
property  then  had  a  value  of  $200,000.  The 
portion  of  the  property  transferred  by  gift 
which  Is  considered  as  “community  proper¬ 
ty”  Is: 

64.000 

160.000  *  $200'°00  -  $80  00°- 

The  marital  deduction  with  respect  to  the 
gift  Is,  therefore,  limited  to  one-half  of  the 
difference  between  $200,000  (the  value  of  the 
gift)  and  $80,000  (the  portion  of  the  gift  con¬ 
sidered  to  have  been  of  “community  proper¬ 
ty").  The  marital  deduction  with  respect 
to  the  gift  Is,  therefore,  $60,000. 

§  86.16d  Proof  required.  The  donor 
must  submit  such  proof  as  is  necessary  to 
establish  the  right  to  the  marital  deduc¬ 
tion,  including  any  evidence  requested  by 
the  Commissioner. 

Par.  9.  Section  86.20  is  amended  as  fol¬ 
lows: 

(A)  By  striking  the  heading  and  by 
inserting  in  lieu  thereof  the  following: 
“Persons  required  to  file  return — (a)  In 
general” 

(B)  By  inserting  at  the  end  thereof 
the  following  paragraph: 

(b)  In  case  of  consent  under  section 
1000  (f).  Except  as  otherwise  provided 
herein,  the  provisions  of  paragraph  (a) 
of  this  section  are  applicable  with  re¬ 
spect  to  the  filing  of  a  gift  tax  return  or 
returns  for  the  calendar  year  1948  or  any 
subsequent  calendar  year  in  the  case  of 
a  husband  and  wife  who  consent  (see 
§  86.3a)  to  the  application  of  the  pro¬ 
visions  of  section  1000  (f)  for  such  year. 
In  such  cases,  if  both  of  the  consenting 
spouses  are  (without  regard  to  the  pro¬ 
visions  of  section  1000  (f) )  required 
under  the  provisions  of  paragraph  (a) 


of  this  section  to  file  returns  for  such 
year,  returns  must  be  filed  by  both 
spouses.  If  only  one  of  the  consenting 
spouses  is  (without  regard  to  the  provi¬ 
sions  of  section  1000  (f) )  required  under 
the  provisions  of  such  paragraph  (a)  to 
file  a  return  for  such  year,  a  return  must 
be  filed  by  such  spouse.  In  the  latter 
case,  if  after  giving  effect  to  the  provi¬ 
sions  of  section  1000  (f )  the  other  spouse 
is  considered  to  have  made  any  gift  (re¬ 
gardless  of  value)  of  a  future  interest 
in  property  or  any  gift  or  gifts  to  any 
one  third-party  donee  exceeding  $3,000 
in  value  then  a  return  for  such  year  must 
also  be  filed  by  such  other  spouse.  Thus, 
if  during  any  such  calendar  year  the 
husband  made  a  gift  of  $5,000  to  a  son 
and  the  wife  made  no  gifts,  only  the  hus¬ 
band  is  required  to  file  a  return  for  such 
year.  However,  if  the  wife  had  made  a 
gift  of  $2,000  to  the  same  son,  or  if  the 
gift  made  by  the  husband  had  amounted 
to  $7,000,  each  spouse  would  be  required 
to  file  a  return  in  the  event  consent  is 
signified  as  provided  under  section 
1000  (f). 

Par.  10.  Section  86.21,  as  amended  by 
Treasury  Decision  5608,  approved  March 
19,  1948,  is  further  amended  by  insert¬ 
ing  immediately  preceding  the  last  sen¬ 
tence  thereof  the  following  sentence: 
“Where  a  husband  and  wife  consent  (or 
contemplate  consenting)  that  gifts  made 
by  either  of  them  to  third-party  donees 
during  the  calendar  year  1948  or  any 
subsequent  calendar  year  shall  be  con¬ 
sidered  as  made  one-half  by  each  spouse, 
as  provided  by  section  1000  (f),  the  no¬ 
tice  on  Form  710  shall,  nevertheless, 
identify  the  actual  donor.” 

Par.  11.  Section  86.23  is  amended  by 
inserting  immediately  after  the  sixth 
sentence  thereof  the  following:  “If  the 
return  is  filed  for  the  calendar  year  1948 
or  for  any  calendar  year  thereafter  and 
the  donor  and  his  spouse  consent  (see 
§  86.3a)  to  the  application  of  the  provi¬ 
sions  of  section  1000  (f)  for  such  year 
the  return  must  set  forth,  to  the  extent 
provided  thereon,  information  with  re¬ 
spect  to  transfers  made  by  each  spouse.” 

Par.  12.  Section  86.34  is  amended  by 
inserting  immediately  after  the  third 
sentence  thereof  the  following:  “If  a 
husband  and  wife  effectively  signify  con¬ 
sent  (see  section  86.3a)  to  the  applica¬ 
tion  of  the  provisions  of  section  1000  <f> 
for  any  calendar  year,  the  liability  with 
respect  to  the  entire  gift  tax  of  each 
spouse  for  such  calendar  year  shall  be 
joint  and  several.” 

[P.  R.  Doc.  48  9766;  Filed.  Nov.  5,  1918; 

9:02  a.  m.] 
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Transportation  of  Explosives  akd 
Other  Dangerous  Articles 

notice  of  proposed  rule  making 

Pursuant  to  authority  delegated  by 
the  Civil  Aeronautics  Board  to  the  Bu¬ 
reau  of  Safety  Regulation,  notice  is  here¬ 
by  given  that  the  Bureau  will  propose 
to  the  Board  a  revision  of  Part  49  of  the 
Civil  Air  Regulations  as  hereinafter  set 
forth. 


Saturday,  November  6, 1948 
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Interested  persons  may  participate  In 
the  making  of  the  proposed  rules  by  sub¬ 
mitting  such  written  data,  views,  or  ar¬ 
guments  as  they  may  desire.  Communi¬ 
cations  should  be  submitted-  to  the  Civil 
Aeronautics  Board,  attention  Bureau  of 
Safety  Regulation,  Washington  25,  D.  C. 
All  communications  received  by  Decem¬ 
ber  15,  1948,  will  be  considered  by  the 
Board  before  taking  further  action  on 
the  proposed  rule. 

The  principal  reasons  for  proposing  a 
revision  of  Part  49  are  explained  in  the 
explanatory  statement. 

The  proposed  revision  oi  Part  49  is  set 
forth  below  in  the  proposed  rule. 

This  revision  is  proposed  under  the 
authority  of  Title  VI  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended. 

(Secs.  205  (a).  601-610,  52  Stat.  984, 
1007-1012;  49  U.  S.  C.  425  (a),  551-560) 

Dated:  October  23,  1948  at  Washing¬ 
ton,  D.  C. 

By  the  Bureau  of  Safety  Regulation. 

IsealI  John  M.  Chamberlain, 

Director. 

Explanatory  statement  of  Part  49. 
Present  Part  49  provides  for  the  trans¬ 
portation  by  air  of  certain  articles  com¬ 
monly  classified  as  explosives  or  danger¬ 
ous  articles.  Since  the  carriage  of  ex¬ 
plosives  and  other  dangerous  articles  Is 
seldom  accomplished  entirely  by  air 
transportation,  but  generally  is  com¬ 
bined  with  some  form  of  surface  trans¬ 
portation  to  bring  the  items  to  the  air¬ 
craft  and  to  take  them  away  after  the 
air  lift,  it  was  necessary  that  applicable 
Civil  Air  Regulations  governing  the 
transportation  of  such  cargo  be  coordi¬ 
nated  with  the  Interstate  Commerce 
Commission  Regulations  which  regulate 
the  carriage  of  such  articles  by  the  prin¬ 
cipal  surface  carriers.  Thus,  in  promul¬ 
gating  Part  49  in  1945,  the  Board  adopted 
the  various  classifications  of  dangerous 
articles  and  the  packaging  and  labeling 
requirements  of  the  pertinent  Interstate 
Commerce  Commission  Regulations  as 
effective  January  7,  1941. 

Part  49  permitted  the  transportation 
by  air  of  only  a  limited  number  of  these 
articles  acceptable  for  surface  transpor¬ 
tation.  This  limitation  was  due  to  the 
fact  that  in  1945  cargo-only  operations 
had  not  been  developed  and,  therefore, 
the  additional  factor  of  passenger  as  well 
as  plane  and  crew  safety  had  to  be  con¬ 
sidered  for  each  article  for  which  car¬ 
riage  was  authorized.  It  also  was  be¬ 
lieved  that  a  service  experience  period 
with  a  limited  number  of  acceptable  arti¬ 
cles  would  be  desirable.  This  service  ex¬ 
perience  indicates  that  air  cargo  is  sel¬ 
dom,  if  ever,  exposed  to  more  extreme 
conditions  than  surface  transported 
cargo.  Therefore,  in  view  of  the  rapid 
growth  of  air  cargo  operations,  particu¬ 
larly  in  aircraft  carrying  cargo  only,  and 
the  scientific  progress  made  in  the  de¬ 
velopment  of  new  materials  within  the 
scope  of  this  part  which  require  rapid 
transportation  and  which  can  be  ade¬ 
quately  packed  for  safe  transportation 
by  air,  the  desirability  for  revising  pres¬ 
ent  Part  49  is  evident. 

In  determining  what  additional  items 
may  be  safely  transported  by  air  the  Bu¬ 
reau  of  Safety  Regulation  has  consulted 


with  the  Bureau  of  Explosives,  a  non¬ 
profit  private  organization  devoted  to 
establishing  safe  transportation  prac¬ 
tices  for  explosives  and  other  dangerous 
articles,  and  transportation  experts  of 
the  Air  Transport  Association.  On  the 
basis  of  the  known  reactions  of  explo¬ 
sives  and  other  dangerous  articles  to 
variations  and  extremes  of  temperature, 
pressure,  and  shock  experienced  in  tran¬ 
sit,  certain  articles  have  been  selected  as 
safe  for  carriage  by  air.  With  few  ex¬ 
ceptions  these  articles  Include  all  those 
which  may  be  shipped  by  rail  express  or 
rail  freight,  although  there  are  certain 
limitations  prescribed  on  the  amounts  of 
some  of  these  substances  which  may  be 
shipped  in  cargo  aircraft  and  additional 
limitations  for  aircraft  carrying  pas¬ 
sengers. 

While  It  is  believed  that  the  items 
deemed  acceptable  in  the  attached  pro¬ 
posed  rule  are  those  which  may  be  safely 
carried,  further  laboratory  tests  are  be¬ 
ing  conducted  by  responsible  Industry 
and  government  agencies,  and  as  results 
of  these  tests  are  made  known  some  ad¬ 
ditional  items  may  be  added  to  those 
which  may  be  carried.  It  will  be  noted 
that  this  procedure  is  similar  to  the  one 
followed  by  the  Interstate  Commerce 
Commission.  On  behalf  of  the  Commis¬ 
sion,  the  Bureau  of  Explosives  analyzes 
new  products  and  new  packaging  meth¬ 
ods  as  they  are  developed  in  order  to 
permit  new  items  to  be  shipped  by  sur¬ 
face  transportation  and  to  improve  the 
safety  with  which  existing  items  are  car¬ 
ried.  The  conditions  presently  pre¬ 
scribed  by  the  Bureau  of  Explosives  for 
rail  express  safely  meet  actual  condi¬ 
tions  encountered  in  air  transportation 
with  the  possible  exception  of  certain 
pressure  tolerances.  With  respect  to  the 
effect  of  reduced  pressure  encountered  at 
high  altitudes  or  rapid  changes  of  pres¬ 
sure  on  articles  the  pressure  tolerances 
of  which  may  be  critical,  the  Air  Forces 
are  doing  further  scientific  testing  at 
Wright  Field.  Until  these  experiments 
are  completed  such  articles  will  not  be 
listed  as  acceptable  for  air  transporta¬ 
tion.  The  conclusions  of  these  tests  will 
be  reflected  in  proposed  regulations  as 
soon  as  the  results  are  made  known. 
The  Bureau  of  Explosives  and  the  Air 
Transport  Association  have  agreed  to 
furnish  the  Bureau  of  Safety  Regulation 
with  such  information  as  they  may  ob¬ 
tain  from  time  to  time  with  respect  to 
the  handling  of  explosives  or  other  dan¬ 
gerous  cargo,  and  the  Bureau  intends  to 
recommend  to  the  Board  appropriate 
changes  in  the  lists  of  acceptable  articles 
for  air  transportation  on  the  basis  of  this 
Information  and  such  other  data  as  is 
available  to  it.  In  this  manner  it  is  be¬ 
lieved  that  lists  of  acceptable  articles 
may  be  kept  current. 

Generally  the  proposed  new  part  dif¬ 
fers  from  present  Part  49  in  the  follow- 
ing  manner.  The  part  will  base  Civil 
Air  Regulations  on  the  provisions  of  cur¬ 
rent  ICC  Regulations  rather  than  those 
In  effect  on  a  particular  date.  It  will 
distinguish  between  articles  acceptable 
on  aircraft  carrying  passengers  and  ar¬ 
ticles  which  may  be  carried  on  cargo- 
only  operations.  The  revised  part  also 
will  not  only  permit  a  proportionately 
larger  number  of  articles  to  be  carried  in 


cargo-passenger  operations  but  will 
greatly  increase  the  articles  acceptable 
In  cargo-only  operations,  permitting  in 
the  latter  case  the  carriage  of  practically 
all  articles  acceptable  for  rail  express. 

For  passenger-carrying  aircraft,  only 
those  Items  specifically  listed  in  §  49.4 
of  the  proposed  rule  may  be  carried. 
The  part  specifies  the  packaging  and 
labeling  requirements  for  each  of  these 
items  since  many  of  these  articles  are 
exempt  from  the  usual  ICC  Regulations 
packaging  and  labeling  requirements. 
New  articles  to  be  carried  in  passenger 
aircraft  would  have  to  be  added  by 
amendment  of  the  part. 

For  cargo-only  aircraft,  in  addition  to 
articles  which  may  be  carried  in  pas¬ 
senger  aircraft,  any  article  may  be  car¬ 
ried  which  is  listed  as  acceptable  for  rail 
express  in  Part  2  of  the  ICC  Regulations 
provided  that  its  carriage  is  not  pro¬ 
hibited  by  §  49.6.  From  time  to  time 
as  new  articles  are  added  to  this  list  in 
the  ICC  Regulations,  they  may  be  car¬ 
ried  in  cargo  aircraft:  Provided,  That 
Part  49  is  not  amended  to  prohibit  such 
carriage.  In  all  operations,  the  revised 
part  would  require  explosives  and  other 
dangerous  articles  to  be  packed,  labeled, 
and  loaded  as  specifically  provided  there¬ 
in  or  in  accordance  with  the  require¬ 
ments  of  the  ICC  Regulations  for  rail  ex¬ 
press.  We  have  proposed  that  the  pack¬ 
ing  requirements  for  rail  express  be  used 
because  they  are  considered  more  appro¬ 
priate  for  air  transportation  than  those 
applicable  to  rail  freight,  as  they  pro¬ 
vide  a  higher  margin  of  safety  against 
changes  in  temperature,  pressure,  and 
inadvertent  damage  and  shock  while  in 
transit. 

It  is  believed  that  the  safety  standards 
established  by  this  proposed  revision  are 
adequate  for  all  known  extremes  of  tem¬ 
perature,  pressure,  and  shock  encoun¬ 
tered  in  normal  flight  by  United  States 
operated  aircraft  throughout  the  world. 
However,  some  special  operations  may 
require  additional  safeguards.  When 
such  conditions  exist,  it  would  be  the  re¬ 
sponsibility  of  the  operator  of  the  air¬ 
craft  to  evaluate  these  conditions  for  a 
particular  operation  and  to  require  such 
special  packaging  and  handling  as  may 
be  necessary  to  insure  safety. 

The  proposed  rule  is  as  follows: 

Part  49 — Transportation  of  Explosives 
and  Other  Dangerous  Articles 

§  49.0  Applicability  of  part.  Explo¬ 
sives  or  other  dangerous  articles,  includ¬ 
ing  inflammable  liquids,  inflammable 
solids,  oxidizing  materials,  corrosive  liq¬ 
uids,  compressed  gases,  and  poisonous 
substances,  shall  not  be  loaded  in  or 
transported  by  aircraft  in  the  United 
States,  or  transported  anywhere  in  air¬ 
craft  of  United  States  registry  except  as 
hereinafter  provided. 

§  49.1  Definitions,  (a)  As  used  in  this 
part  the  words  listed  below  shall  be  de¬ 
fined  as  follows: 

(1)  Explosives.  Those  liquids,  gases, 
or  solids  specified  as  forbidden,  Class  A, 
Class  B.  or  Class  C  explosives  by  the  ICC 
Regulations. 

(2)  Inflammable  liquid.  An  inflam¬ 
mable  liquid  is  any  liquid  which  gives  off 
Inflammable  vapors  (as  determined  by 
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flash  point  from  Tagliabue’s  open-cup 
tester,  as  used  for  test  of  burning  oils)  at 
or  below  a  temperature  of  80°  F. 

(3)  Invammable  solid.  An  Inflamma¬ 
ble  solid  is  a  solid  substance,  other  than 
one  classified  as  an  explosive,  which  is 
liable,  under  conditions  incident  to  trans¬ 
portation.  to  cause  fires  through  friction, 
through  absorption  of  moisture,  through 
spontaneous  chemical  changes,  or  as  a 
result  of  retained  heat  from  the  manu¬ 
facturing  or  processing, 

<4>  Oxidizing  material.  An  oxidizing 
material  is  a  substance,  such  as  a  chlo¬ 
rate,  permanganate,  peroxide,  or  a  ni¬ 
trate,  that  yields  oxygen  readily  to  stim¬ 
ulate  the  combustion  of  organic  matter. 

(5)  Corrosive  liquids.  Corrosive  liq¬ 
uids  are  those  acids,  alkaline  caustic 
liquids,  and  other  corrosive  liquids, 
which,  when  in  contact  with  liv¬ 
ing  tissue,  will  cause  severe  damage  of 
such  tissue  by  chemical  action ;  or  which, 
in  case  of  leakage,  will  materially  dam¬ 
age  the  aircraft  structure  or  cargo;  or 
which  are  liable  to  cause  fire  when  in 
contact  with  organic  matter  or  with  cer¬ 
tain  chemicals. 

<6)  Compressed  gas.  A  compressed 
gas  is  defined  as  any  material  with  a 
gauge  pressure  exceeding  40  pounds  per 
square  inch  absolute  at  70°  F.  or  any 
liquid  inflammable  material  having  a 
Reid 1  vapor  pressure  exceeding  40 
pounds  per  square  inch  at  100°  F. 

(7)  Poisonous  articles.  Poisonous  ar¬ 
ticles  for  the  purpose  of%  these  regula¬ 
tions  are  divided  into  four  classes  defined 
as  follows: 

(i)  Extremely  dangerous  poisons. 
Class  A.  Poisonous  gases  or  liquids  of 
such  nature  that  a  very  small  amount 
of  gas,  or  vapor  of  the  liquid,  mixed  with 
air  is  dangerous  to  life.  This  class  in¬ 
cludes:  Acrolein,  chlorpicrin,  cyanogen, 
diphosgene,  ethyldichlorarsine,  hydro¬ 
cyanic  acid,  lewisite,  methyldichlorar- 
sine,  mustard  gas,  nitrogen  peroxide 
(tetroxide),  phenylcarbylamine  chloride, 
phosgene  (diphosgene).  (Dilute  solu¬ 
tions  of  hydrocyanic  acid  of  not  exceed¬ 
ing  5%  strength  are  classed  as  poisonous 
articles.  Class  B>. 

(ii)  Less  dangerous  poisons;  Class  B. 
Poisonous  liquids  and  solids,  including 
pastes  and  semi-solids,  are  substances  of 
such  nature  that  they  are  chiefly  dan¬ 
gerous  by  external  contact  with  the  body 
or  by  their  being  taken  internally  as  in 
contaminated  food  or  feeds. 

(iii  >  Tear  gas  or  irritating  substances ; 
Class  C.  Tear  gases  are  liquid  or  solid 
substances  which  upon  contact  with  fire 
or  when  exposed  to  air  give  off  dangerous 
or  intensely  irritating  fumes,  such  as 
brombenzylcyanide,  chloracetophenone, 
diphenylaminechlorarsine,  and  diphenyl- 
chlorarsine,  but  not  including  any  poi¬ 
sonous  article.  Class  A. 

(iv)  Radioactive  materials;  Class  D. 
A  radioactive  material  is  any  material  or 
combination  of  materials  which  sponta¬ 
neously  emits  ionizing  radiation.  For  the 
purposes  of  these  rules,  radioactive  ma¬ 
terials  are  divided  into  three  groups,  ac¬ 
cording  to  the  type  of  radiation  emitted 


1  American  Society  for  Testing  Materials 
tentative  method  of  test  for  vapor  pressure 
of  petroleum  products  (Reid  Method) 
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at  any  time  during  transportation,  as 
follows: 

(a)  Group  I  radioactive  materials  are 
those  materials  which  emit  gamma  radi¬ 
ation  alone,  or  both  gamma  radiation 
and  radiation  of  electrically  charged  ma¬ 
terial  particles  or  corpuscles. 

(b)  Group  II  radioactive  materials  are 
those  materials  which  emit  neutrons  and 
either  or  both  of  the  types  of  radiation 
characteristic  of  Group  I  radioactive 
materials. 

(c)  Group  III  radioactive  materials  are 
those  materials  which  emit  only  elec¬ 
trically  charged  material  particles  or 
corpuscles  (i.  e.,  alpha  and/or  beta  ra¬ 
diation). 

(8)  “Unit"  of  gamma  radiation.  Unit 
of  gamma  radiation  is  one  milliroentgen 
per  hour  at  a  meter  for  hard  gamma  ra¬ 
diation,  or  that  amount  of  gamma  radia¬ 
tion  which  will  have  the  same  effect  on 
sensitive  photographic  film  as  one  milli¬ 
roentgen  per  hour  at  a  meter  of  hard 
gamma  radiation  of  radium  filtered 
through  y2  inch  of  lead. 

<9>  Passenger-carrying  aircraft.  Pas¬ 
senger-carrying  aircraft  are  aircraft 
carrying  any  individuals  who  are  not  as¬ 
signed  to  duty  on  the  aircraft. 

(10)  Marking.  Marking  is  the  display 
on  the  container  of  the  name  of  the  ar¬ 
ticles  inside,  as  listed  in  the  commodity 
list  of  the  ICC  Regulations. 

(11)  Labeling.  Labeling  is  the  display 
on  the  container  of  an  appropriate  label 
as  specified  for  a  particular  class  of  ar¬ 
ticles  by  the  ICC  Regulations. 

(12)  ICC  Regulations.  ICC  Regula¬ 
tions  shall  mean  the  “Interstate  Com¬ 
merce  Commission’s  Regulations  for 
Transportation  of  Explosives  and  Other 
Dangerous  Articles  by  Land  and  Water 
in  Rail  Freight,  Express,  and  Baggage 
Services,  and  by  Motor  Vehicles  (High¬ 
way),  and  Water,”  effective  January  7, 
1941,  as  amended  from  time  to  time. 

§  49.3  Packing,  marking,  and  labeling 
requirements,  (a)  Unless  otherwise  spe¬ 
cifically  provided  in  this  part  explosives 
or  other  dangerous  articles  shipped  by 
air  shall  be  packed,  marked,  and  labeled, 
as  required  by  Part  2  *  of  the  ICC  Regu¬ 
lations  for  transportation  by  rail  express: 
Provided,  That  liquids  shall  be  packed 
only  in  inside  containers  which  are  se¬ 
curely  closed,  sufficient  in  strength  to 
prevent  any  leakage  or  distortion  of  the 
containers  caused  by  change  in  tempera¬ 
ture  or  altitude  during  transit,  and  so 
filled  as  to  provide  adequate  outage.  All 
explosives  or  other  dangerous  articles 
shipped  by  air  shall  show  the  proper 
shipping  name  as  shown  in  the  commod¬ 
ity  list  of  Part  2  of  the  ICC  Regulations 
and  any  instructions  that  are  necessary 
for  safe  handling. 

(b)  Shipper  statement.  No  shipper 
shall  offer  and  no  air  carrier  or  other  op¬ 
erator  of  aircraft  shall  knowingly  accept 
explosives  or  dangerous  articles  for  car¬ 
riage  by  air  unless  the  shipper  or  his  au¬ 
thorized  agent  has  certified  that  the 
shipment  complies  with  the  require¬ 
ments  of  this  part.  Any  operator  of  air¬ 
craft  may  rely  on  such  a  certificate  as 


*Part  2  of  the  ICC  Regulations  Incorpo¬ 
rates  th^  packaging  specifications  of  Part  3 
thereof. 


prima  facie  evidence  that  the  shipment 
so  certified  complies  with  the  require¬ 
ments  of  this  part. 

§  49.4  Acceptable  explosives  and  other 
(dangerous  articles  on  aircraft  carrying 
passengers.  No  explosives  or  other  dan¬ 
gerous  articles  shall  be  carried  in  passen¬ 
ger-carrying  aircraft  except  as  provided 
below : 

(a)  Explosives  Class  C  may  be  carried: 
Provided,  That  blasting  caps,  electric 
blasting  caps,  and  blasting  caps  with 
safety  fuse  shall  not  be  carried.  The 
maximum  quantity  that  may  be  packed 
in  one  outside  container  is  50  pounds. 
The  maximum  quantity  which  may  be 
packed  in  one  cargo  location  is  50 
pounds.  Marking  required. 

(b)  Explosives  Class  B  may  be  carried 
if  they  are  intended  for  use  as  safety 
equipment  in  the  operations  of  the  air 
carrier.  Marking  required. 

(c)  Inflammable  liquids  may  be  car¬ 
ried:  Provided,  That  carbon  bisulfide, 
ethyl  chloride,  ethylerre  oxide,  nickel 
carbonyl,  spirits  of  nitroglycerine  in  ex¬ 
cess  of  1%  by  weight,  and  zinc  ethyl  shall 
not  be  carried. 

(1)  Inflammable  liquids  may  be  car¬ 
ried  in  quantities  of  not  more  than  one 
quart  when  packed  in  inside  metal  con¬ 
tainers.  or  in  quantities  of  not  more  than 
one  pint  or  16  ounces  by  w-eight  when 
packed  in  inside  glass  or  earthernware 
containers:  Provided,  That  each  such 
container  shall  be  packed  in  a  strong 
outside  container  with  cushioning  and 
absorbent  material  where  necessary  to 
prevent  breakage  and  leakage.  The 
maximum  quantity  that  may  be  carried 
in  any  one  cargo  location  is  3  gallons. 
Marking  and  red  label  required. 

(2)  Viscous  inflammable  liquids,  such 
as  cements,  mastics,  sealers,  etc.,  may  be 
carried  in  collapsible  tubes  not  exceeding 
8  ounces  each,  packed  in  strong  outside 
containers  with  not  more  than  16  ounces 
net  weight  of  such  liquids  in  any  one  out¬ 
side  container.  The  maximum  quantity 
which  may  be  carried  in  any  one  cargo 
location  is  25  pounds.  Marking  and  red 
label  required. 

(d>  Inflammable  solids  and  oxidizing 
materials  may  be  carried  in  accordance 
with  the  following  requirements,  pro¬ 
vided  that  the  items  listed  in  subpara¬ 
graphs  (1)  through  (6)  of  this  para¬ 
graph  shall  be  specially  handled  as  pro¬ 
vided  therein.  They  shall  be  packed  in 
quantities  of  not  more  than  16  oz.  net 
weight  in  inside  metal  or  glass  contain¬ 
ers,  suitably  cushioned  with  noninflam¬ 
mable  cushioning  material  where  neces¬ 
sary  to  prevent  breakage.  The  maximum 
quantity  that  may  be  packed  in  any  out¬ 
side  container  is  25  lbs.  The  maximum 
quantity  that  may  be  carried  in  one 
cargo  location  Is  25  lbs.  Marking  and 
yellow  label  required. 

(1)  Liquid  or  solid  organic  peroxides 
may  be  carried  only  when  packed  in 
inside  containers  not  over  one  lb.  or  one 
pint  in  capacity,  and  not  more  than  one 
such  container  securely  packed  with  in¬ 
combustible  cushioning  in  a  strong  out¬ 
side  container.  Acetyl  benzoyl  peroxide 
solid  and  benzoyl  peroxide  shall  not  be 
carried.  Not  more  than  10  such  pack¬ 
ages  may  be  placed  in  any  one  cargo  lo- 
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cation.  (See  corrosive  liquids  for  hy¬ 
drogen  peroxide.) 

(2)  Calcium  hypochlorite,  dry,  contain¬ 
ing  more  than  8.80%  available  oxygen 
<39%  available  chlorine)  may  be  carried 
only  when  packed  in  inside  glass  or  metal 
containers  of  not  over  5  lb.  capacity,  each 
such  container  shall  be  packed  in  strong 
outside  containers  of  75  lbs.  maximum 
gross  weight.  The  maximum  quantity 
that  may  be  carried  in  any  one  cargo  lo¬ 
cation  is  150  lbs. 

<3)  Matches,  stroke-on-box,  book,  or 
card  in  outside  flberboard  or  wooden 
boxes,  may  be  carried  when  marked  with 
name  of  contents,  labeled,  and  enclosed 
in  tightly  closed  metal  inside  containers. 
The  maximum  quantity  that  may  be 
packed  in  any  outside  container  is  25  lbs. 
The  maximum  quantity  that  may  be  car¬ 
ried  in  any  one  cargo  location  is  25  lbs. 

(4)  Picrate  of  ammonia,  picric  acid, 
urea,  nitrate,  trinitrobenzene,  and  trini¬ 
trotoluene,  wet  with  not  less  than  10% 
water,  may  be  carried  only  in  quantities 
not  exceeding  16  oz.  in  any  one  outside 
package  when  shipped  as  drugs,  medi¬ 
cines,  or  chemicals  and  when  enclosed  in 
a  strong  fibre  carton  properly  cushioned 
in  an  outside  shipping  case.  Not  more 
than  10  such  containers  may  be  placed  in 
any  one  cargo  location. 

(5)  Pyroxylin  plastics  may  be  carried 
only  when  securely  enclosed  in  air-tight 
metal  cans  or  boxes.  The  maximum 
quantity  that  may  be  carried  in  any  out¬ 
side  containers,  25  lbs.  Not  more  than 
100  lbs.  may  be  placed  in  any  one  cargo 
location. 

<  6  >  Motion  picture  film  may  be  car¬ 
ried  when  packed,  marked,  and  labeled 
in  accordance  with  ICC  Regulations. 

(e)  Poisonous  liquids,  Class  B,  may  be 
carried:  Provided.  That  hydrocyanic 
acid,  methyl  bromide  (motor  fuel  anti¬ 
knock  compound',  phenyldichlorarsine 
and  tetraethyl  lead  shall  not  be  car¬ 
ried.  Quantities  of  not  more  than  one 
pint  may  be  packed  in  glass  containers, 
or  not  more  than  one  quart  in  metal 
containers:  Provided.  That  each  such 
container  shall  be  packed  in  strong  out¬ 
side  wooden  or  fibre  board  containers. 
The  maximum  quantity  that  may  be 
carried  in  any  cargo  location  is  10  pack¬ 
ages.  Marking  and  poison  label  re¬ 
quired. 

(f )  Poisonous  solids,  Class  B.  Cyamides 
may  be  carried  only  when  packed  in  in¬ 
side  glass,  earthenware,  or  metal  con¬ 
tainers,  or  lock-corner  sliding  lid  wood¬ 
en  boxes  lined  to  prevent  sifting,  of  not 
more  than  5  lbs.  capacity  each;  or  in 
chipboard,  pasteboard,  or  fibre  cartons, 
cans,  or  boxes  of  not  over  one  pound 
capacity  each  when  packed  in  outside 
containers.  The  maximum  quantity 
that  may  be  carried  in  one  cargo  loca¬ 
tion  is  30  lbs. 

(g)  Radioactive  materials,  Class  D: 
Groups  I,  II  and  III  (liquid,  solid,  or 
gaseous)  may  be  carried  when  packed, 
marked,  and  labeled  in  accordance  with 
ICC  Regulations  Secs.  366-369.  (Also  see 
§  49.7  where  certain  other  types  of  radio¬ 
active  materials  are  exempted  from  the 
requirements  of  this  part.) 

<h)  Acids  and  other  corrosive  liquids 
may  be  carried  provided  that  bromine, 
dimethyl  sulfate,  electrolyte  acid  or  al¬ 


kaline  battery  fluid  packed  with  storage 
batteries,  battery  chargers,  or  radio  cur¬ 
rent  supply  devices,  hydrogen  peroxide 
over  5%  strength  by  weight,  nitric  acid, 
phosphorous  tribromide,  phosphorous 
trichloride,  and  sulfur  chloride  shall  not 
be  carried.  Quantities  of  not  more  than 
one  lb.  or  one  pint  may  be  carried  in 
bottles  which  are  enclosed  in  a  metal  can 
in  a  strong  outside  package  securely 
packed  and  padded,  with  noninflamma¬ 
ble  absorbent  material,  where  necessary 
to  prevent  breakage.  Not  more  than  10 
such  packages  may  be  carried  in  any  one 
cargo  location.  Marking  and  white  label 
required. 

<  1 )  Electric  storage  batteries,  contain¬ 
ing  electrolyte  or  corrosive  battery  fluid, 
of  the  nonspillable  type,  protected 
against  short  circuits  and  completely 
and  securely  boxed,  may  be  carried. 
Marking  and  labeling  required. 

(f)  Noninflammable  compressed  gases 
may  be  carried:  Provided,  That  an¬ 
hydrous  ammonia,  chlorine,  boron  tri¬ 
fluoride,  hydrogen  bromide,  hydrogen 
chloride,  nitrosyl  chloride,  and  sulfur 
dioxide  shall  not  be  carried.  Maximum 
cylinder  pressure  permited  is  1800  psi  in 
ICC-approved  cylinders  not  exceeding  12 
inches  in  diameter  by  51  inches  long. 
The  maximum  quantity  that  may  be 
carried  on  one  cargo  location  is  150  lbs. 
Marking  and  green  label  required. 


(3)  The  package  must  be  such  that  no 
significant  alpha,  beta,  or  neutron  radi¬ 
ation  is  emitted  from  the  exterior  of  the 
package  and  the  gamma  radiation  at  any 
surface  of  the  package  must  be  less  than 
10  milliroentgens  for  24  hours. 

(c)  Manufactured  articles  other  than 
liquids,  such  as  instrument  or  clock  dials 
of  which  radioactive  materials  are  a 
component  part,  and  luminous  com¬ 
pounds,  when  securely  packed  in  strong 
outside  containers  are  exempt  from 
packing,  marking,  and  labeling  require¬ 
ments  provided  the  gamma  radiation  at 
any  surface  of  the  package  is  less  than 
10  milliroentgens  in  24  hours. 

<  d  >  Radioactive  materials,  such  as 
ores,  residues,  etc.,  of  low  activity,  packed 
in  strong,  tight  containers  are  exempt 
from  packing  and  labeling  requirements 
when  shipped  in  planeload  lots:  Pro¬ 
vided.  The  per-package  surface  intensity 
of  radiation  does  not  exceed  200  milli¬ 
roentgens  per  hour  or  equivalent:  And 
provided,  The  per  planeload  radiation 
intensity  at  one  meter  from  any  outside 
surface  of  the  load  does  not  exceed  10 
milliroentgens  per  hour  of  gamma  radia¬ 
tion  or  equivalent.  There  shall  be  no 
loose  radioactive  material  in  the  airplane 
and  the  shipment  must  be  braced  and 
lashed  so  as  to  prevent  leakage  or  shift 
of  lading  under  normal  conditions  of 
flight. 


§  49.5  Articles  which  may  be  carried 
in  all-cargo  operations.  In  addition  to 
the  articles  acceptable  for  transportation 
under  §  49.4,  any  article  packed,  marked, 
and  labeled  in  accordance  with  the  ICC 
Regulations  for  transportation  by  rail 
express  may  be  carried  in  quantities  not 
exceeding  those  prescribed  in  the  com¬ 
modity  list  of  Part  2  of  the  ICC  Regula¬ 
tions. 

§  49.6  Prohibited  articles.  No  explo¬ 
sive  or  dangerous  article  listed  in  Part  2 
of  the  ICC  Regulations  as  an  Explosive  A, 
a  Poison  A,  a  forbidden  article,  or  an 
article  not  acceptable  for  rail  express,  nor 
any  item  listed  in  Appendix  A  of  this 
part  shall  be  carried  on  aircraft  subject 
to  the  provisions  of  this  part. 

§49.7  Exempted  articles,  (a)  The 
articles  listed  below  shall  be  exempted 
from  the  provisions  of  this  part: 

(1)  Signalling  devices, 

(2)  Equipment  necessary  for  the  safe 
operation  of  the  aircraft, 

(3)  Small  arms  ammunition  in  mod¬ 
erate  quantities  for  personal  use  of  crew 
members. 

(b)  Radioactive  materials  which  meet 
all  of  the  following  conditions  are  exempt 
from  packing,  marking,  and  labeling  re¬ 
quirements  required  by  this  part: 

(1)  The  package  must  be  such  that 
there  can  be  no  leakage  of  radioactive 
material  under  conditions  normally  inci¬ 
dent  to  transportation. 

(2)  The  package  must  contain  not 
more  than  0.1  millicuries  of  radium,  or 
polonium,  or  that  amount  of  strontium 
89,  strontium  90,  or  barium  140  which 
disintegrates  at  a  rate  of  more  than  5 
million  atoms  per  second;  or  not  more 
than  that  amount  of  any  other  radioac¬ 
tive  substance  which  disintegrates  at  a 
rate  of  more  than  50  million  atoms  per 
second. 


§  49.8  Loading  requirements — (a) 
General.  Two  or  more  shipments  of  ex¬ 
plosives  or  other  dangerous  articles  shall 
not  be  carried  together  in  the  same  cargo 
location  if  they  are  of  such  a  nature  that 
their  admixture  in  the  event  of  spillage 
of  one  or  more  of  the  shipments  could 
present  a  substantially  more  hazardous 
condition  than  the  spillage  of  either  or 
both  of  the  shipments  without  mixing. 
Articles  shall  be  loaded  in  accordance 
with  the  provisions  of  the  loading  chart 
set  forth  in  section  533  of  the  ICC  Regu¬ 
lations. 

<b)  Special  requirements  for  radioac¬ 
tive  materials.  <1)  Whenever  any  ship¬ 
ment  of  materials  appears  damaged,  or 
is  damaged,  it  will  be  removed  from 
transportation  and  segregated  as  far  as 
possible  from  human  contact.  The  ship¬ 
per  will  immediately  be  contacted  for 
disposal  instructions. 

<2)  Whenever  there  is  any  actual 
spillage  of  the  contents  of  any  shipment 
of  radioactive  materials,  there  will  be  no 
attempt  to  clean  it  up.  The  shipper  will 
immediately  be  contacted  for  disposal  in¬ 
structions.  If  the  spillage  has  occurred 
in  an  aircraft,  the  aircraft  will  be  iso¬ 
lated,  the  nearest  representative  of  the 
Administrator  or  the  Board,  and  the 
shipper  will  immediately  be  contacted, 
and  no  one  other  than  properly  author¬ 
ized  personnel  of  the  shipper  and/or  the 
CAA  or  CAB  will  be  allowed  within  the 
aircraft  until  it  has  been  decontaminated 
and  made  fit  for  occupancy. 

(3)  In  case  of  fire,  wreck,  or  other  un¬ 
usual  delay,  the  carrier  must  notify  the 
shipper  and  the  Administrator  or  the 
Board  that  radioactive  material,  Class  D 
Poison,  was  on  board. 

(4)  Radioactive  materials  Groups  I 
and  II  (Red  label)  shall  be  loaded  in  the 
aircraft  in  accordance  with  the  table  set 
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forth  below  provided  that  not  more  than 
40  units  thereof  may  be  carried: 

Minimum  distance  to 
Total  No.  of  crew  members  and 

Units:  *  passengers  (feet)  * 

0-2 _ _ _  1 

3  5 _  2 

6-10 _  3 

11  20 _ 4 

21-30 _ 5 

31-40 _ 6 

1  Total  number  of  units  refers  to  the  num¬ 
ber  found  on  the  red  label  of  a  single  package 
entered  on  the  line  reading  "Radiation  Units 
from  Package:  No.  — For  two  or  more 
packages  stored  together,  the  total  of  the 
numbers  of  all  such  packages  ls^meant. 

•  *  Distance  means  the  number  of  feet  from 
the  center  of  the  nearest  radioactive  con¬ 
tainer. 

§  49.9  Special  authority.  In  emer¬ 
gency  situations  or  where  other  forms  of 
transportation  are  impracticable,  devia¬ 
tions  from  the  provisions  of  this  part  for 
a  particular  flight  may  be  authorized  by 
the  Administrator  where  he  finds  that 


the  conditions  under  which  the  articles 
are  to  be  carried  are  such  as  to  permit 
the  safe  carriage  of  persons  and  cargo. 

Appendix  A — Items  Not  To  Be  Carried  by  Air 
in  Either  Cargo  or  Passenger  Operations 
Unless  Under  Conditions  Specifically 
Approved  by  the  Administrator 

Classed 


The  following  explosives:  as — 

A.  Ammunition  for  cannon _ Expl.  B. 

B.  Blasting  caps  including  electric 

blasting  caps _ Expl.  C. 

C.  Blasting  caps  with  safety  fuse _ Expl.  C. 

D.  Incendiary  grenades _ Expl.  B. 

E.  Jet  thrust  units.  Class  B _ Expl.  B. 

F.  Rocket  ammunition,  Class  B._  Expl.  B. 

And  the  following  dangerous  articles: 

Acreleln _ ; _ Inf.  L. 

Benzoyl  peroxide _ Oxy.  M. 

Burnt  cotton  (not  replcked) _ Inf.  S. 

Burnt  fiber _ Inf.  S. 

Carbon  bisulfide  (disulfide) _ Inf.  L. 

Carbopropexide  stabilized _  Cor.  L. 

Charcoal,  wood,  screenings,  other 

*  than  pinon  wood  screenings _ Inf.  8. 

Cotton  waste,  oily,  with  more  than 

6%  animal  or  vegetable  oil _ Inf.  S. 


Fish  scrap  or  fishmeal  containing 
less  than  6%  or  more  than  12% 

moisture _  Inf.  8. 

Garbage  tankage  cantalnlng  less 

than  8%  moisture _  Inf.  S. 

Hair,  wet _  Inf.  8. 

Iron  mass,  spent _ Inf.  8. 

Iron  6ponge — not  properly  oxi¬ 
dized _ Inf.  8. 

Iron  sponge,  spent _ Inf.  8. 

Matches,  strike  anywhere _ Inf.  8. 

Motion  picture  film  scrap — nitro¬ 
cellulose _ Inf.  S. 

Nickel  carbonyl _ Inf.  L. 

Paper  stock,  wet _ Inf.  S. 

Rags,  oily _ Inf.  S. 

Rags,  wet _  Inf.  8. 

Rough  ammoniate  tankage _ Inf.  8. 

Spent  oxide _ _ _ Inf.  8. 

Tankage  fertilizers _ Inf.  S. 

Tankages,  rough  ammoniate _  Inf.  8. 

Textile  waste,  wet _ Inf.  8. 

Waste  paper,  wet _ Inf.  8. 

X-ray  film  scrap  (nitrocellulose 

base) _  Inf.  L. 

Zinc  ethyl _  Inf.  L. 

|F.  R.  Doc.  48-9751;  Filed,  Nov.  6,  1948; 
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NOTICES 


INTERDEPARTMENTAL  COMMIT¬ 
TEE  ON  TRADE  AGREEMENTS 

Trade-Agreement  Negotiations  With 
Denmark,  Dominican  Republic,  El 
Salvador,  Finland.  Greece,  Haiti, 
Italy,  Nicaragua,  Peru,  Sweden,  and 
Urucuay;  Possible  Adjustments  in 
Preferential  Rates  on  Cuban 
Products 

Pursuant  to  section  4  of  the  Trade 
Agreements  Act  approved  June  12,  1934, 
(48  Stat.  (pt.  1)  945.  ch.  474)  as  extended 
and  amended  by  the  Trade  Agreements 
Extension  Act  of  1948  (Pub.  Law  792 — 
80th  Cong.)  and  to  paragraph  4  of  Exec¬ 
utive  Order  10004  of  October  5.  1948  (13 
F.  R.  5853 ) ,  notice  is  hereby  given  by  the 
Interdepartmental  Committee  on  Trade 
Agreements  of  intention  to  conduct 
trade-agreement  negotiations  with  each 
of  the  following  countries,  including  in 
each  case  areas  in  respect  of  which  the 
country  has  authority  to  conduct  trade- 
agreement  negotiations:  Denmark,  Do¬ 
minican  Republic,  El  Salvador,  Finland, 
Greece.  Haiti,  Italy,  Nicaragua,  Peru, 
Sweden,  and  Uruguay.  It  is  proposed 
to  enter  into  negotiations  with  these 
countries  with  a  view  to  their  accession 
as  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade. 

There  is  annexed  hereto  a  list  of  ar¬ 
ticles  imported  into  the  United  States 
to  be  considered  for  possible  modification 
of  duties  and  other  import  restrictions, 
imposition  of  additional  import  restric¬ 
tions,  or  specific  continuance  of  existing 
customs  or  excise  treatment  in  the  pro¬ 
posed  trade-agreement  1  negotiations 
with  each  of  the  above  countries,  each 
of  which  lists  has  been  approved  by  the 
President  and  transmitted  to  the  United 
States  Tariff  Commission,  pursuant  to 
paragraph  4  of  Executive  Order  10004. 
In  the  case  of  an  article  in  one  or  more 


of  these  lists  with  respect  to  which  the 
corresponding  product  of  Cuba  is  now 
entitled  to  preferential  treatment,  a 
modification  of  the  rate  in  the  negotia¬ 
tions  referred  to  will  involve  the  elimina¬ 
tion,  reduction,  or  continuation  of  the 
preference,  perhaps  in  some  cases  with 
an  adjustment  or  specification  of  the 
rate  applicable  to  the  product  of  Cuba. 

No  tariff  concession  will  be  considered 
in  the  negotiations  with  any  country  on 
any  article  which  is  not  included  in  the 
annexed  list  relative  to  such  country  un¬ 
less  it  is  subsequently  included  in  a  sup¬ 
plementary  public  list  approved  by  the 
President  and  transmitted  to  the  Tariff 
Commission.  No  duty  or  import  tax  im¬ 
posed  under  a  paragraph  or  section  of 
the  Tariff  Act  or  Internal  Revenue  Code 
other  than  the  tariff  paragraph  listed 
with  respect  to  such  article  will  be  con¬ 
sidered  for  a  possible  decrease,  although 
an  additional  or  separate  duty  on  an 
article  included  in  an  annexed  list,  which 
is  imposed  under  a  paragraph  or  section 
other  than  that  listed,  may  be  bound 
against  increase  as  an  assurance  that 
the  concession  under  the  listed  para¬ 
graph  or  section  will  not  be  nullified. 

Pursuant  to  section  3  of  the  Trade 
Agreements  Extension  Act  of  1948,  infor¬ 
mation  and  views  as  to  the  matters  spec¬ 
ified  in  that  section  may  be  submitted  to 
the  United  States  Tariff  Commission  in 
accordance  with  the  announcement  of 
this  date  issued  by  the  Commission.1 
Pursuant  to  section  4  of  the  Trade 
Agreements  Act,  as  amended,  and 
paragraph  6  of  Executive  Order 
10004  of  October  5,  1948,  information 
and  views  as  to  any  aspect  of  the  pro¬ 
posals  announced  in  this  notice  may  be 
submitted  to  the  Committee  for  Reci¬ 
procity  Information  in  accordance  with 
the  announcement  of  this  date  issued  by 


1  See  F.  R.  Doc.  48-9748,  United  States 
Tariff  Commission,  infra. 


that  Committee.*  Arrangements  are  be¬ 
ing  made  to  coordinate  the  hearings  to 
be  held  by  the  Tariff  Commission  and 
the  Committee  for  Reciprocity  Informa¬ 
tion  in  order  to  facilitate  the  conven¬ 
ience  of  persons  desiring  to  appear  at 
both  hearings.  Information  and  views 
submitted  to  the  Tariff  Commission,  ex¬ 
cept  those  accepted  by  the  Commission 
as  confidential,  will  be  made  available  to 
the  Committee  for  Reciprocity  Informa¬ 
tion  although,  on  account  of  the  statu¬ 
tory  requirement  as  to  the  investigation 
by  the  Tariff  Commission,  persons  and 
groups  who  wish  to  be  assured  that  their 
information  and  views  will  be  considered 
by  the  Tariff  Commission  should  present 
them  directly  to  the  Commission. 

By  direction  of  the  Interdepartmental 
Committee  on  Trade  Agreements  this  5th 
day  of  November  1948.- 

Woodbury  Willoughby, 

Chairman. 

Lists  of  Articles  Imported  Into  the  United 
States  Which  It  Is  Proposed  Should  Be 
Considered  in  Trade  Agreement  Negotia¬ 
tions  With  the  Countries  Specified 
Therein 

Each  of  the  following  lists  contains  de¬ 
scriptions  of  articles  imported  into  the 
United  States  which  it  Ls  proposed  6hould  be 
considered  for  possible  modification  of  duties 
and  other  Import  restrictions,  imposition  of 
additional  Import  restrictions,  or  specific 
continuance  of  existing  customs  or  excise 
treatment  in  the  trade  agreement  negotia¬ 
tions  which  are  proposed  with  the  country 
specified  at  the  beginning  of  such  list. 

For  the  purpose  of  facilitating  identifica¬ 
tion  of  the  articles  listed,  reference  is  made 
in  each  list  to  the  paragraph  numbers  of  the 
tariff  schedules  in  the  Tariff  Act  of  1930. 
The  descriptive  phraseology  ls  frequently 
limited  to  a  narrower  scope  than  that  cov¬ 
ered  by  the  numbered  tariff  paragraph.  In 


*  See  F.  R.  Doc.  48-9748,  Committee  for  Re¬ 
ciprocity  Information,  infra. 
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Tariff  Act 
of  1930 
Par. 

872 . 


873. 

696 


897 


405. 

407. 

412 

412 


763.. 

1402 


1405 


1409 

1516. 

1604. 

1623. 

1700. 

1716 


6WEDEN — continued 
Item 

All  other  machines,  finished  or  unfinished,  not  specially  provided  for,  and  parts 
thereof  wholly  or  In  chief  value  of  metal  or  porcelain,  not  specially  pro¬ 
vided  for: 

Wrapping  and  packaging  machines,  and  parts  thereof  (except  machines  for 
packaging  pipe  tobacco,  and  parts  thereof;  machines  for  wrapping  cigarette 
packages,  and  parts  thereof;  machines  for  wrapping  candy,  and  parts 
thereof;  and  except  combination  candy  cutting  and  wrapping  machines, 
and  parts  thereof). 

Machines  for  manufacturing  chocolate  or  confectionery,  and  parts  thereof. 
Pood  grinding  or  cutting  machines,  and  parts  thereof. 

Machines  for  making  paper  pulp  or  paper,  and  parts  thereof. 

Scythes,  sickles,  grass  hooks,  and  corn  knives,  and  parts  thereof,  composed 
wholly  or  In  chief  value  of  metal,  whether  partly  or  wholly  manufactured. 

Drills  (Including  breast  drills),  bits,  gimlets,  gimlet-bits,  countersinks,  planes, 
chisels,  gouges,  and  other  cutting  tools;  all  the  foregoing,  If  hand  tools  not 
provided  for  In  paragraph  352,  Tariff  Act  of  1930,  and  parts  thereof,  wholly 
or  In  chief  value  of  metal,  not  specially  provided  for. 

Articles  or  wares  not  specially  provided  for,  not  plated  with  platinum,  gold,  or 
silver,  or  colored  with  gold  lacquer,  whether  partly  or  wholly  manufactured: 
Portable  cooking  and  heating  stoves,  designed  to  be  operated  by  compressed 
air  and  kerosene  and/or  gasoline,  and  parts  thereof  not  specially  provided 
for,  if  composed  wholly  or  In  chief  value  of  Iron,  steel,  or  other  base  metal. 

Plywood  (except  birch  plywood  and  plywood  with  face  ply  of  Western  red- 
cedar  ( thuja  plicata) .) 

Sugar-box  shooks,  and  packing  boxes  (empty),  and  packing-box  ahooks,  of 
wood,  not  specially  provided  for. 

Spring  clothespins. 

Manufactures  of  wood  or  bark,  or  of  which  wood  or  bark  Is  the  component 
material  of  chief  value,  not  specially  provided  for:  Clothespins  (not  Includ¬ 
ing  spring  clothespins). 

Grass  seeds  and  other  forage  crop  seeds :  Tall  oat. 

Wallboard,  Including  Insulating  board,  and  flberboard,  not  plate  finished, 
6upercalendered  or  friction  calendered,  laminated  by  means  of  an  adhesive 
6ub6tance,  coated,  surface  stained  or  dyed,  lined  or  vat-llned,  embossed, 
printed,  decorated  or  ornamented  in  any  manner,  nor  cut  Into  shapes  for 
boxes  or  other  articles  and  not  specially  provided  for. 

Grease-proof  and  Imitation  parchment  paper,  not  specially  provided  for,  by 
whatever  name  known  (other  than  grease-proof  and  Imitation  parchment 
papers  which  have  been  supercalendered  and  rendered  transparent  or  par¬ 
tially  so,  by  whatever  name  known). 

Sulphate  and  sulphite  wrapping  paper  not  specially  provided  for. 

Matches,  friction  or  lucifer.  of  all  descriptions. 

Agricultural  Implements:  Cream  separators  valued  at  not  more  than  |60  each, 
whether  In  whole  or  in  parts,  Including  repair  parts. 

Hard  crisp  bread  made  from  rye  flour  and  not  more  than  6  per  centum  of 
wheat  flour,  If  any,  with  yea6t  as  the  leavening  substance. 

Iron  ore,  including  manganlferous  iron  ore. 

Chemical  wood  pulp,  unbleached  (except  screenings  and  soda  pulp). 


URUGUAY 

705  _ Extract  of  meat.  Including  fluid. 

706  - Meats,  prepared  or  preserved,  not  specially  provided  for  (except  meat  pastes 

other  than  liver  pastes,  packed  In  alr-tlght  containers  weighing  with  their 
contents  not  more  than  3  ounces  each). 

1530  (a)....  Hides  and  skins  of  cattle  of  the  bovine  species  (except  hides  and  skins  of  the 
India  water  buffalo  Imported  to  be  used  In  the  manufacture  of  rawhide 
articles),  raw  or  uncured,  or  dried,  salted,  or  pickled. 

1603 _  Agates,  unmanufactured. 

1625 _  Blood,  dried,  not  specially  provided  for. 

1627 _  Bones:  Crude,  6teamed,  or  ground;  bone  dust,  bone  meal,  and  bone  ash;  and 

animal  carbon  suitable  only  for  fertilizing  purposes. 

1780 _  Tankage,  unfit  for  human  consumption. 


|P.  R.  Doc.  48-9749;  Piled,  Nov.  8,  1948;  11:55  a.  m.] 


COMMITTEE  FOR  RECIPROCITY 
INFORMATION 

Trade-Agreement  Negotiations  With 
Denmark,  Dominion  Republic,  El  Sal¬ 
vador,  Finland,  Greece,  Haiti,  Italy, 
Nicaragua,  Peru,  Sweden,  and  Uru¬ 
guay;  Possible  Adjustments  in  Pref¬ 
erential  Rates  on  Cuban  Products 

submission  or  information  to  the  com¬ 
mittee  FOR  RECIPROCITY  INFORMATION 

Closing  date  for  application  to  be 
heard,  November  29,  1948. 


Public  hearings  open,  December  7, 1948. 

Closing  date  for  submission  of  briefs, 
December  7,  1948. 

The  Interdepartmental  Committee  on 
Trade  Agreements  has  issued  on  this  day 
a  notice 1  of  intention  to  conduct  trade- 
agreement  negotiations  with  each  of  the 
following  countries:  Denmark,  Domini¬ 
can  Republic,  El  Salvador,  Finland, 
Greece,  Haiti,  Italy,  Nicaragua,  Peru, 
Sweden,  and  Uruguay.  Annexed  to  this 

1  See  F.  R.  Doe.  48  9749,  Interdepartmental 
Committee  on  Trade  Agreements,  supra. 


public  notice  are  lists  of  articles  import¬ 
ed  into  the  United  States  to  be  consid¬ 
ered  for  possible  concessions  in  the  nego¬ 
tiations  with  each  of  the  above  countries. 

It  is  stated  by  the  Trade  Agreements 
Committee  that  it  is  proposed  to  enter 
into  these  negotiations  with  a  view  to 
the  accession  of  the  countries  named 
above  as  contracting  parties  to  the  Gen¬ 
eral  Agreement  on  Tariffs  and  Trade. 
The  Trade  Agreements  Committee  has 
also  announced  in  such  notice  that,  in  the 
case  of  an  article  in  one  or  more  of  these 
lists  with  respect  to  which  the  corre¬ 
sponding  product  of  Cuba  is  now  entitled 
to  preferential  treatment,  a  modification 
of  the  rate  in  the  negotiations  referred 
to  will  involve  the  elimination,  reduction, 
or  continuation  of  the  preference,  per¬ 
haps  in  some  cases  with  an  adjustment  or 
specification  of  the  rate  applicable  to  the 
product  of  Cuba. 

The  Committee  for  Reciprocity  Infor¬ 
mation  hereby  gives  notice  that  informa¬ 
tion  and  views  in  writing  in  regard  to 
the  foregoing  proposals  with  respect  to 
any  of  the  named  countries  (including 
areas  for  which  any  of  these  countries 
has  authority  to  conduct  trade-agree¬ 
ment  negotiations)  shall  be  submitted 
to  the  Committee  for  Reciprocity  Infor¬ 
mation  not  later  than  12.00  noon,  De¬ 
cember  7,  1948,  and  all  applications  for 
oral  presentation  of  views  in  regard 
thereto,  including  a  statement  as  to  the 
import  product  or  products,  if  any,  on 
which  the  applicant  wishes  to  be  heard, 
shall  be  submitted  to  the  Committee  for 
Reciprocity  Information  not  later  than 
12:00  noon,  November  29,  1948. 

Such  communications  shall  be  ad¬ 
dressed  to  "The  Chairman,  Committee 
for  Reciprocity  Information,  Depart¬ 
ment  of  Commerce,  Washington  25,  D. 

C. ”.  Ten  copies  of  written  statements, 
either  typewritten  or  printed,  shall  be 
submitted,  of  which  one  copy  shall  be 
sworn  to. 

Public  hearings  will  be  held  before  the 
Committee  for  Reciprocity  Information, 
at  which  oral  statements  will  be  heard. 
The  first  hearing  will  be  at  10:00  a.  m. 
on  December  7,  1948,  in  the  auditorium 
of  Department  of  Commerce  Building  at 
14th  and  E  Streets,  N.  W.,  Washington, 

D.  C.  Witnesses  who  make  application 
to  be  heard  will  be  advised  regarding  the 
time  and  place  of  their  individual  ap¬ 
pearances.  Appearances  at  hearings  be¬ 
fore  the  Committee  ma^jc  made  by  or 
on  behalf  of  those  persons  who  have 
within  the  time  prescribed  made  written 
application  for  oral  presentation  of 
views.  Statements  made  at  the  public 
hearings  shall  be  under  oath. 

Persons  or  groups  interested  In  import 
products  may  present  to  the  Committee 
their  views  concerning  possible  tariff 
concessions  by  the  United  States  on  any 
product,  whether  or  not  included  in  any 
of  the  lists  annexed  to  the  notice  of  in¬ 
tention  to  negotiate  which  has  been  is¬ 
sued  by  the  Trade  Agreements  Commit¬ 
tee,  and  concerning  any  other  matters 
relating  to  the  proposed  negotiations. 
Copies  of  these  lists  may  be  obtained 
from  the  Committee  for  Reciprocity  In¬ 
formation  at  the  address  designated 
above  and  may  be  inspected  at  the  field 
offices  of  the  Department  of  Commerce. 
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As  Indicated  in  the  notice  of  intention 
to  negotiate,  no  tariff  concession  will  be 
considered  on  any  product  which  is  not 
included  in  a  list  annexed  thereto  unless 
it  is  subsequently  included  in  a  supple¬ 
mentary  public  list. 

Persons  or  groups  interested  in  export 
products  may  present  their  views  regard¬ 
ing  any  tariff  or  other  concessions  that 
might  be  requested  of  any  of  the  foreign 
governments  with  which  it  is  proposed  to 
undertake  trade-agreement  negotiations. 

A  written  statement  submitted  to  the 
Committee  for  Reciprocity  Information 
may  relate  to  articles  contained  in  one  or 
more  of  such  lists  or  to  other  matters  re¬ 
lating  to  the  proposed  trade-agreement 
negotiations  with  one  or  more  of  the 
countries  listed  above,  and  oral  state¬ 
ments  may  also  relate  to  one  or  more 
such  lists  or  negotiations,  subject  to  any 
scheduling  that  may  be  made  by  the 
Committee  in  advising  as  to  the  time  and 
place  of  individual  appearances. 

By  direction  of  the  Committee  for 
Reciprocity  Information  this  5th  day  of 
November  1948. 

Edward  Yardley, 

Secretary. 

November  5,  1948. 

[P.  R.  Doc.  48-9748;  Filed,  Nov.  8.  1948; 

11:55  a.  m  | 


UNITED  STATES  TARRIF 
COMMISSION 

[Investigation  No.  1  Under  Section  3  of  the 
Trade  Agreements  Extension  Act  of  1948] 

Foreign  Trade  Agreements 

PUBLIC  NOTICE  OF  INVESTIGATION  AND 
PUBLIC  HEARINO 

Final  date  for  filing  request  to  testify: 
November  29,  1948.  Date  of  start  of 
hearing;  December  7,  1948. 

The  United  States  Tariff  Commission 
on  this  5th  day  of  November,  1948,  under 
and  by  virtue  of  section  3  of  the  Trade 
Agreements  Extension  Act  of  1948  and 
pursuant  to  the  Commission’s  rules  of 
practice  and  procedure,  hereby  an¬ 
nounces  an  investigation,  including  a 
public  hearing,  with  respect  to  each  im¬ 
port  article  included  in  the  list  of  articles 
received  by  the  Commission  from  the 
President  on  November  5,  1948,  in  con¬ 
nection  with  proposed  negotiations  for 
trade  agreements  with 

Denmark.  Italy. 

Dominican  Republic.  Nicaragua. 

El  Salvador.  Peru. 

Finland.  Sweden. 

Greece.  Uruguay. 

Haiti. 

for  the  purpose  of  determining  for  each 
said  import  article  (a)  the  limit  to  which 
modification  of  duties  and  other  import 
restrictions  or  imposition  of  additional 
import  restrictions,  or  continuance  of  ex¬ 
isting  customs  or  excise  treatment  may 
be  extended  in  order  to  carry  out  the  pur¬ 
pose  of  the  Trade  Agreements  Act  of 
1934,  as  amended,  without  causing  or 
threatening  serious  injury  to  the  domes¬ 
tic  industry  producing  like  or  similar  ar¬ 


ticles;  and  (b)  the  minimum  increases  in 
duties  or  additional  import  restrictions 
required  in  cases  where  increases  in  du¬ 
ties  or  additional  import  restrictions  are 
required  to  avoid  serious  injury  to  the 
domestic  industry  producing  like  or  sim¬ 
ilar  articles. 

The  purpose  of  the  investigation  and 
hearing  is  to  assist  the  Tariff  Commis¬ 
sion  in  the  preparation  of  its  report  to 
the  President  on  the  question  of  what 
concessions  may  be  made  in  the  proposed 
trade  agreements  without  causing  or 
threatening  serious  injury  to  domestic 
industry.  Since  the  statute  specifically 
imposes  on  the  Tariff  Commission  the 
obligation  of  holding  its  own  hearing, 
persons  who  wish  to  be  assured  that  their 
information  will  be  considered  by  the 
Tariff  Commission  must  present  it  di¬ 
rectly  to  the  Commission  either  at  the 
hearing  or  in  writing  before  the  close  of 
the  hearing,  in  accordance  with  §  206.4 
of  the  Commission’s  rules. 

List  of  articles.  A  copy  of  the  list  of 
articles  to  be  considered  in  this  investi¬ 
gation  may  be  obtained  from  the  United 
States  Tariff  Commission,  Washington 
25,  D.  C.  or  from  the  Commission’s  office 
in  Room  437,  Custom  House,  New  York 
4,  N.  Y.  The  list  is  being  published  in 
the  Feredal  Register  1  and  is  also  avail¬ 
able  for  reference  in  the  field  offices  of 
the  Department  of  Commerce.  The  in¬ 
vestigation  will  be  limited  to  articles  in¬ 
cluded  in  the  published  list. 

Hearing.  All  parties  interested  will 
be  given  opportunity  to  be  present  to 
produce  evidence,  and  to  be  heard  at  a 
public  hearing  to  commence  at  the  office 
of  the  Commission  in  Washington,  D.  C., 
at  10  a.  m.  on  the  7th  day  of  December 
1948. 

Request  to  testify.  For  the  conven¬ 
ience  of  parties  interested  and  the  or¬ 
derly  presentation  of  evidence  it  will  be 
necessary  to  schedule  hearings  on  the 
various  articles  at  different  times.  Ac¬ 
cordingly.  parties  desiring  to  testify  must 
file  a  request  to  that  effect  and  indicate 
the  articles  on  which  they  desire  to  be 
heard  on  or  before  November  29.  1948. 
The  Commission  will  then  notify  the 
parties  of  the  date  for  presentation  of 
their  evidence. 

Written  statements.  Persons  unable 
to  attend  the  public  hearings  may  file 
written  statements  of  relevant  informa¬ 
tion  at  any  time  before  the  close  of  the 
hearings.  These  statements  must  be  un¬ 
der  oath  and  will  be  considered  the  same 
as  oral  testimony  and,  except  for  confi¬ 
dential  data,  will  be  open  for  inspection. 

Rules.  Copies  of  the  Commission’s 
rules  of  procedure  are  available  upon  re¬ 
quest  from  the  United  States  Tariff 
Commission,  Washington  25,  D.  C. 

By  order  of  the  United  States  Tariff 
Commission  this  5th  day  of  November 
1948. 

Sidney  Morgan, 
Secretary. 

[F.  R.  Doc.  48  9747;  Filed,  Nov.  5,  1948; 

11:55  a.  m.) 


1  See  F.  R.  Doc.  48-9749,  Interdepartment 
Committee  on  Trade  Agreements,  supra. 


CIVIL  AERONAUTICS  BOARD 

[Docket  Nos.  1932,  18901 
Northeast  Airlines,  Inc. 

NOTICE  OF  HEARING 

In  the  matter  of  the  compensation  for 
the  transportation  of  mail  by  aircraft, 
the  facilities  used  and  useful  therefor, 
and  the  services  connected  therewith, 
over  its  entire  system. 

Notice  is  hereby  given,  pursuant  to  the 
Civil  Aeronautics  Act  of  1938,  as 
amended,  particularly  sections  406  and 
1001  of  said  act,  that  a  hearing  in  the 
above-entitleu  proceeding  is  assigned  to 
be  held  on  November  8,  1948,  at  10:00 
a.  m.  (e.  s.  t.),  in  room  1011,  Temporary 
Building  No.  5,  south  of  Constitution 
Avenue  between  16th'  and  17th  Streets, 
N.  W.,  Washington.  D.  C.,  before  Ex¬ 
aminer  R.  Vernon  Radcliffe. 

Dated  at  Washington,  D.  C.,  November 
2,  1948. 

By  the  Civil  Aeronautics  Board. 

[seal]  M.  C.  Mulligan, 

Secretary. 

[F.  R.  Doc.  48-9732;  Filed,  Nov.  6,  1948, 
8:46  a.  m  | 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  No.  9157] 

Northeastern  Indiana  Broadcasting  Co., 
Inc.  (WKJG) 

ORDER  DESIGNATING  APPLICATION  FOR 
HEARING  ON  STATED  ISSUE 

In  re  application  of  Northeastern  Indi¬ 
ana  Broadcasting  Company,  Inc. 
(WKJG),  Fort  Wayne.  Indiana,  Docket 
No.  9157,  File  No.  BMP-3332;  for  modi¬ 
fication  of  construction  permit. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  27th  day  of 
October  1948; 

The  Commission  having  under  con¬ 
sideration  a  petition  (styled  Petition  for 
Reconsideration  of  Grant  of  Construc¬ 
tion  Permit)  filed  February  4,  1948,  by 
the  Fort  Industry  Company,  licensee  of 
Station  WSPD,  operating  on  1370  kilo¬ 
cycles  in  Toledo,  Ohio,  requesting  that 
the  Commission  reconsider  and  set  aside 
its  action  of  January  16,  1948,  granting 
without  hearing  the  above-entitled  ap¬ 
plication  of  Northeastern  Indiana 
Broadcasting  Company,  Inc.  to  modify 
its  construction  permit  (File  No.  BP- 
4063)  so  as  to  operate  Station  WKJG  at 
Fort  Wayne,  Indiana,  daytime  with  a 
directional  pattern  other  than  the  one 
specified  in  said  original  construction 
permit,  and  the  Commission  also  having 
under  consideration  an  answer  to  said 
petition  filed  by  Northeastern  Indiana 
Broadcasting  Company,  Inc.  (WKJG); 

It  appearing,  that  on  December  5, 1946, 
the  Commission  granted  an  application 
of  Northeastern  Indiana  Broadcasting 
Company,  Inc.  to  construct  a  new  stand¬ 
ard  broadcast  station  (WKJG)  at  Fort 
Wayne,  Indiana,  to  operate  on  1380  kilo¬ 
cycles  with  5  kilowatt  power,  unlimited 


6594 


NOTICES 


time  using  a  directional  antenna  day  and 
night  (Pile  No.  BP-4063),  that  the  Fort 
Industry  Company  <WSPD)  had  re¬ 
quested  reconsideration  of  said  grant  be¬ 
cause  of  interference  to  its  normally  pro¬ 
tected  contour  but  that  the  request  for 
reconsideration  was  subsequently  with¬ 
drawn;  and 

It  further  appearing,  that  upon  com¬ 
pletion  of  the  construction  of  Station 
WKJG  and  the  making  of  the  required 
proof  of  performance  it  was  found  that 
the  actual  antenna  efficiency  was  higher 
than  had  been  calculated  and  that  there¬ 
upon  the  above-entitled  application  for 
modification  of  construction  permit  re¬ 
questing  authorization  to  operate  with  a 
higher  antenna  efficiency  was  filed;  and 

It  further  appearing,  that  upon  the 
basis  of  measurements  submitted  by  the 
Fort  Industry  Company  (WSPD)  in  con¬ 
nection  with  its  aforesaid  petition  for 
reconsideration  filed  February  4,  1948, 
and  of  proofs  of  performance  filed  in 
July  and  August,  1948,  for  Stations 
WSPD  and  WKJG  respectively,  ques¬ 
tions  of  fact  are  presented  upon  which 
the  petitioner  should  be  afforded  an  op¬ 
portunity  to  be  heard; 

It  is  ordered,  That  pursuant  to  section 
405  of  the  Communications  Act  of  1934, 
as  amended,  the  aforesaid  petition  of  the 
Fort  Industry  Company  (WSPD)  be,  and 
it  is  hereby,  designated  for  hearing  at 
10  a.  m.  on  December  2, 1948  at  Washing¬ 
ton,  D.  C.,  upon  the  following  issue: 

To  determine  whether  the  operation  of  the 
proposed  station  at  Fort  Wayne,  Indiana 
(WKJG)  under  the  original  construction 
permit  would  involve  objectionable  inter¬ 
ference  with  Station  WSPD,  Toledo,  Ohio, 
and  whether  the  operation  of  Station  WKJG 
under  the  modification  application  would 
Involve  an  increase  of  Interference,  if  any, 
with  Station  WSPD,  Toledo,  Ohio,  and,  if  so, 
the  nature  and  extent  thereof,  the  areas  and 
populations  affected  thereby,  and  the  avail¬ 
ability  of  other  broadcast  service  to  such 
areas  and  populations. 

It  is  further  ordered,  That  the  Fort 
Industry  Company,  licensee  of  Station 
WSPD  in  Toledo,  Ohio,  and  Northeast¬ 
ern  Indiana  Broadcasting  Company, 
Inc.,  licensee  of  Station  WKJG,  Fort 
Wayne,  Indiana,  be,  and  they  are  hereby, 
made  parties  to  this  proceeding. 

Federal  Communications 
Commission, 

(seal]  T.  J.  Slowie, 

Secretary. 

|F.  R.  Doc.  48  9744;  Filed,  Nov.  6,  1948; 
9:00  a.  m.J 


[Designation  27] 

Designation  of  Motions  Commissioner 
for  November  1948 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.  on  the  27th  day  of 
October  1948; 

It  is  ordered.  Pursuant  to  §  1.111  of 
the  Commission's  rules  and  regulations, 
that  Rosel  H.  Hyde,  Commissioner,  be 
and  he  is  hereby,  designated  as  Motions 
Commissioner  for  the  month  of  Novem¬ 
ber  1948. 

It  is  further  ordered.  That  in  the  event 
said  Motions  Commissioner  is  unable  to 


act  during  any  part  of  said  period  the 
Chairman  or  Acting  Chairman  will  des¬ 
ignate  a  substitute  Motions  Commis¬ 
sioner. 

Federal  Communications 
Commission, 

[seal]  T.  J.  Slowie, 

Secretary. 

[F.  R.  Doc,  48-9746;  Filed,  Nov.  8,  1948; 
9:00  a.  m.J 


FEDERAL  FOWER  COMMISSION 

|  Docket  No.  G-1131] 

Northern  Natural  Gas  Co. 

ORDER  FIXING  DATE  OF  HEARING 

November  2,  1948. 

Upon  consideration  of  the  application 
filed  September  24,  1948,  by  Northern 
Natural  Gas  Company  (Applicant),  a 
Delaware  Corporation  having  its  princi¬ 
pal  office  at  Omaha,  Nebraska,  for  a  cer¬ 
tificate  of  public  convenience  and  neces¬ 
sity  pursuant  to  section  7  of  the  Natural 
Gas  Act,  as  amended,  authorizing  the 
construction  and  operation  of  certain 
natural  gas  facilities,  subject  to  the  ju¬ 
risdiction  of  the  Commission,  as  fully  de¬ 
scribed  in  such  application  on  file  with 
the  Commission,  and  open  to  public  in¬ 
spection  ; 

It  appears  to  the  Commission  that: 
Applicant  has  requested  that  its  applica¬ 
tion  be  heard  under  the  shortened  pro¬ 
cedure  provided  by  §  1.32  (b)  of  the  Com¬ 
mission’s  rules  of  practice  and  procedure 
for  noncontested  proceedings,  and  that 
this  proceeding  is  a  proper  one  for  dis¬ 
position  under  the  provisions  of  the 
aforesaid  rule,  provided  no  request  to  be 
heard,  protest  or  petition  raising  an  is¬ 
sue  of  substance  is  filed  subsequent  to 
the  giving  of  due  notice  of  the  filing  of 
the  application,  including  publication  in 
the  Federal  Register  on  October  7,  1948 
(13  F.  R.  5872). 

The  Commission,  therefore,  orders 
that: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  and  subject  to  the  Jurisdiction 
conferred  upon  the  Federal  Power  Com¬ 
mission  by  sections  7  and  15  of  the  Na¬ 
tional  Gas  Act,  as  amended,  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  be  held  on  November 
23,  1948,  at  9:30  a.  m.  (e.  s.  t.),  in  the 
Hearing  Room  of  the  Federal  Power 
Commission,  1800  Pennsylvania  Avenue 
NW„  Washington,  D.  C.,  concerning  the 
matters  involved  and  the  issues  pre¬ 
sented  by  such  application:  Provided 
however,  That  the  Commission  may 
after  a  non-contested  hearing,  forthwith 
dispose  of  the  proceeding  pursuant  to  the 
provisions  of  §  1.32  (b)  of  the  Commis¬ 
sion’s  rules  of  practice  and  procedure. 

<B)  Interested  State  commissions 
may  participate  as  provided  by  §§  1.8 
and  1.37  (f)  of  the  said  rules  of  practice 
and  procedure. 

Date  of  issuance:  November  2,  1948. 

By  the  Commission. 

[seal]  J.  H.  Gutride, 

Acting  Secretary. 

|F.  R.  Doc.  48  9729;  Filed,  Nov.  6,  1948; 

8:46  a.  m.J 


| Docket  No.  G-1134] 

Lone  Star  Gas  Co. 

ORDER  riXING  DATE  OF  HEARING 

November  2,  1948. 

Upon  consideration  of  the  application 
filed  October  1,  1948,  by  Lone  Star  Gas 
Company  (Applicant),  a  Texas  corpora¬ 
tion  having  its  principal  place  of  busi¬ 
ness  at  Dallas,  Texas,  for  a  certificate  of 
public  convenience  and  necessity  pur¬ 
suant  to  section  7  of  the  Natural  Gas  Act, 
as  amended,  authorizing  the  construc¬ 
tion  and  operation  of  certain  natural 
gas  facilities,  subject  to  the  jurisdiction 
of  the  Commission,  as  fully  described  in 
such  application  on  file  with  the  Com¬ 
mission  and  open  to  public  inspection; 

It  appears  to  the  Commission  that: 
This  proceeding  is  a  proper  one  for  dis¬ 
position  under  the  provisions  of  §  1.32 
(b)  of  the  Commission’s  rules  of  practice 
and  procedure,  Applicant  having  re¬ 
quested  that  its  application  be  heard 
under  the  shortened  procedure  provided 
for  by  the  aforesaid  rule  for  non-con¬ 
tested  proceedings,  and  no  request  to 
be  heard,  protest  or  petition  having  been 
filed  subsequent  to  the  giving  of  due 
notice  of  the  filing  of  the  application, 
including  publication  in  the  Federal 
Register  on  October  14,  1948  (13  F.  R. 
6032). 

The  Commission,  therefore,  orders 
that: 

(A)  Pursuant  to  the  authority  con¬ 
tained  in  and  subject  to  the  jurisdiction 
conferred  upon  the  Federal  Power  Com¬ 
mission  sections  7  and  15  of  the  Natural 
Gas  Act,  as  amended,  and  the  Commis¬ 
sion’s  rules  of  practice  and  procedure,  a 
hearing  will  be  held  onNovember  16. 1948, 
at  9:30  a.  m.,  e.  s.  t.,  in  the  Hearing  Room 
of  the  Federal  Power  Commission,  1800 
Pennsylvania  Avenue,  N.  W.,  Washing¬ 
ton,  D.  C.,  concerning  the  matters  In¬ 
volved  and  the  issues  presented  by  such 
application:  Provided  however,  That  the 
Commission  may,  after  a  non-contested 
hearing,  forthwith  dispose  of  the  pro¬ 
ceeding  pursuant  to  the  provisions  of 
8  1.32  (b)  of  the  Commission’s  rules  of 
practice  and  procedure. 

(B)  Interested  State  commissions  may 
participte  as  provided  by  58  1.8  and  1.37 
(f)  of  the  said  rules  of  practice  and  pro¬ 
cedure. 

Date  of  issuance:  November  2,  1948. 

By  the  Commission. 

[seal]  J.  H.  Outride, 

Acting  Secretary. 

[F.  R.  Doc.  48  9728;  Filed,  Nov.  6.  1948; 

8:46  a.  m.J 


[Docket  No.  G-1145[ 

Natural  Gas  Pipeline  Co.  of  America 
NOTICE  OF  APPLICATION 

November  1,  1948. 

Notice  is  hereby  given  that  on  October 
19,  1948,  Natural  Gas  Pipeline  Company 
of  America  (Applicant),  a  Delaware  cor¬ 
poration,  with  its  principal  place  of  busi¬ 
ness  at  Chicago,  Illinois,  filed  an  applica¬ 
tion  with  the  Federal  Power  Commission 
for  a  certificate  of  public  convenience 


Saturday ,  November  6,  1948 
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and  necessity  pursuant  to  section  7  of  the 
Natural  Gas  Act,  as  amended,  authoriz¬ 
ing  (1)  the  continued  operation  of  cer¬ 
tain  facilities  in  the  State  of  Illinois,  and 
(2)  the  continued  transportation,  deliv¬ 
ery,  and  sale  of  natural  gas  to  Illinois 
Northern  Utilities  Company  for  resale  in 
DeKalb  and  Sycamore,  Illinois,  to  Cen¬ 
tral  Illinois  Electric  and  Gas  Company 
for  resale  in  the  City  of  Rockford,  Illi¬ 
nois,  and  to  Illinois  Power  Company  for 
resale  in  LaSalle,  Peru,  Spring  Valley, 
Oglesby,  Jonesville  and  environs,  in  Illi¬ 
nois,  subject  to  the  jurisdiction  of  the 
Commission. 

Applicant  states  it  has  been  operating 
facilities  temporarily  authorized  “In  the 
Matters  of  Natural  Gas  Pipeline  Com¬ 
pany  of  America”  and  “Texoma  Natural 
Gas  Company.”  Docket  Nos.  G-235-B, 
235-C,  and  235-D,  by  Commission  orders 
issued  on  March  21,  1942,  April  17,  1942 
and  June  23,  1942,  respectively,  trans¬ 
porting,  selling  and  delivering  to  Illinois 
Northern  Utilities  Company,  Central  Illi¬ 
nois  Electric  and  Gas  Company  and  Illi¬ 
nois  Power  Company  (formerly  Illinois 
Iowa  Power  Company),  the  natural  gas 
requirements  of  their  distribution  sys¬ 
tems;  that  it  proposes  and  desires  to  con¬ 
tinue  the  operation  of  the  said  facilities 
and  the  transportation,  delivery  and  sale 
of  natural  gas  to  said  Companies  in  ac¬ 
cordance  with  applicable  rate  schedules 
on  file  with  the  Commission;  and  that 
natural  gas  reserves  therefor  are  ade¬ 
quate. 

Any  interested  State  commission  is  re¬ 
quested  to  notify  the  Federal  Power 
Commission  whether  the  application 
should  be  considered  under  the  coopera¬ 
tive  provisions  of  §  1.37  of  the  Commis¬ 
sion’s  rules  of  practice  and  procedure 
and,  if  so,  to  advise  the  Federal  Power 
Commission  as  to  the  nature  of  its  inter¬ 
est  in  the  matter  and  whether  it  desires 
a  conference,  the  creating  of  a  board,  or 
a  joint  or  concurrent  hearing,  together 
with  reasons  for  such  request. 

The  application  of  Natural  Gas  Pipe¬ 
line  Company  of  America  is  on  file  with 
the  Commission  and  is  open  to  public 
inspection.  Any  person  desiring  to  be 
heard  or  to  protest  with  reference  to  the 
application  shall  file  with  the  Federal 
Power  Commission,  Washington,  D.  C„ 
not  later  than  15  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  a  petition  to  intervene  or  pro¬ 
test.  Such  petition  or  protest  shall  con¬ 
form  to  the  requirements  of  §§  1.8  and 
1 10,  whichever  is  applicable,  of  the  rules 
of  practice  and  procedure. 

Tseal]  J.  H.  Gutride, 

Acting  Secretary. 

|F.  R.  Doc.  48-9731:  Filed,  Nov.  5,  1948; 

8:46  a.  m.J 


[Docket  No.  E-6138] 

Florida  Public  Utilities  Co. 

ORDER  SETTING  DATES  ON  MATTERS  SUB¬ 
MITTED  FOR  REHEARING 

November  2,  1948. 

Upon  consideration  of  the  motion  filed 
October  18,  1948,  by  Florida  Public  Utili¬ 


ties  Company,  following  the  Commis¬ 
sion’s  order  of  June  16.  1948,  which 
granted  a  rehearing  to  be  held  at  a  time 
subsequently  to  be  fixed,  by  which  mo¬ 
tion  the  Company  submitted  its  objec¬ 
tions  to  the  orders  of  April  26  and  May 
12,  1948,  in  the  above-entitled  proceed¬ 
ing  for  final  decision  by  the  Commis¬ 
sion  on  the  stipulation  heretofore  filed 
October  18,  1948,  waived  any  right  to 
intermediate  decision  procedure,  waived 
any  right  to  present  proposed  findings 
and  conclusions,  and  requested  an  op¬ 
portunity  to  file  briefs  and  make  oral 
argument  before  the  Commission; 

The  Commission  orders  that: 

(A>  The  above-mentioned  motion  of 
Florida  Public  Utilities  Company  be  and 
the  same  is  hereby  granted. 

(B)  Simultaneous  briefs  be  filed  on  or 
before  December  10, 1948,  and  oral  argu¬ 
ment  be  had  before  the  Commission  on 
December  17, 1948,  at  10:00  a.  m.  (e.  s.  t.) 
in  the  Hearing  Room  of  the  Federal 
Power  Commission,  1800  Pennsylvania 
Avenue,  N.  W.,  Washington,  D.  C. 

Date  of  issuance:  November  2,  1948. 

By  the  Commission. 

I  seal]  J.  H.  Gutride, 

Acting  Secretary. 

IF.  R.  Doc.  48  9730;  Filed,  Nov.  5,  1948; 

8:46  a.  m.| 


INTERSTATE  COMMERCE 
COMMISSION 

(Sec.  5a,  Application  No.  1] 

Kane  Transfer  Co. 

agreement  relating  to  household  goods 

CARRIERS’  BUREAU 

November  2,  1948. 

The  Commission  is  in  receipt  of  the 
above-entitled  and  numbered  application 
for  approval  of  an  agreement  under  the 
provisions  of  section  5a  of  the  Interstate 
Commerce  Act. 

Filed  by:  Kane  Transfer  Company, 
2116  5th  Street  NE..  Washington  2,  D.  C. 

Agreement  involved.  Application  for 
approval  of  an  agreement  between  and 
among  motor  common  carriers  members 
of  Household  Goods  Carriers’  Bureau, 
relating  to  procedures  for  the  joint  con¬ 
sideration,  initiation  or  establishment  of 
rates,  rules,  regulations  and  practices  ap¬ 
plicable  to  the  transportation  of  house¬ 
hold  goods  in  interstate  or  foreign  com¬ 
merce  within  the  limits  of  the  United 
States. 

The  complete  application  may  be  in¬ 
spected  at  the  office  of  the  Commission 
in  Washington,  D.  C. 

Any  interested  person  desiring  the 
Commission  to  hold  a  hearing  upon  such 
application  shall  request  the  Commis¬ 
sion  in  writing  so  to  do  within  20  days 
from  the  date  of  this  notice.  As  pro¬ 
vided  by  the  general  rules  of  practice 
of  the  Commission,  persons  other  than 
applicants  should  fairly  disclose  their 
interest,  and  the  position  they  Intend  to 
take  at  the  hearing  with  respect  to  the 
application.  Otherwise  the  Commission, 
in  its  discretion,  may  proceed  to  inves¬ 
tigate  and  determine  the  matters  in¬ 


volved  in  such  application  without  fur¬ 
ther  or  formal  hearing. 

By  the  Commission,  Division  2. 

[seal]  W.  P.  Bartel, 

Secretary. 

|F.  R.  Doc.  48-9735;  Filed,  Nov.  6.  1948; 
8:47  a.  m.) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  7-1060] 

Interstate  Power  Co. 

ORDER  DETERMINING  VALUE  OF  STOCK 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  city  of  Washtngton,  D.  C., 
on  the  2d  day  of  November  A.  D.  1948. 

The  New  York  Curb  Exchange  has 
made  application  under  Rule  X-12F-2 
(b)  for  a  determination  that  the  Deben¬ 
ture  Escrow  Certificates  issued  under  an 
escrow  agreement  between  Interstate 
Power  Company  and  Chemical  Bank  & 
Trust  Company  dated  March  31, 1948  are 
substantially  equivalent  to  the  6%  Gold 
Debentures,  due  January  1,  1952,  of  In¬ 
terstate  Power  Company,  which  hereto¬ 
fore  have  been  admitted  to  unlisted  trad¬ 
ing  privileges  on  the  applicant  exchange. 

The  Commission  having  duly  consid¬ 
ered  the  matter,  and  having  due  regard 
for  the  public  interest  and  the  protection 
of  investors; 

It  is  ordered ,  Pursuant  to  sections  12 
(f)  and  23  (a)  of  the  Securities  Ex¬ 
change  Act  of  1934  and  Rule  X-12F-2  (b) 
thereunder,  that  the  Debenture  Escrow 
Certificates  issued  pursuant  to  escrow 
agreement  dated  March  31, 1948  between 
Interstate  Power  Company  and  Chemical 
Bank  &  Trust  Company  are  hereby  de¬ 
termined  to  be  substantially  equivalent 
to  the  6%  Gold  Debentures,  due  January 
1.  1952,  of  Interstate  Power  Company, 
heretofore  admitted  to  unlisted  trading 
privileges  on  the  applicant  exchange. 

By  the  Commission. 

[SEAL]  ORVAL  L.  DuBOIS, 

Secretary. 

|  F.  R.  Doc.  48-9721;  Filed,  Nov.  5,  1948; 

8:58  a.  m.] 


(File  Nos.  59-11,  69-17,  54-251 

United  Light  &  Railways  Co.  et  al. 

ORDER  GRANTING  APPLICATION 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  city  of  Washington,  D.  C.,  on 
the  2d  day  of  November  A.  D.  1948. 

In  the  matter  of  the  United  Light  and 
Railways  Company,  American  Light  & 
Traction  Company,  et  al.,  File  Nos.  59-11, 
59-17,  and  54-25. 

American  Light  &  Traction  Company 
(“American  Light”) ,  a  registered  holding 
company  and  a  subsidiary  of  the  United 
Light  and  Railways  Company  (“Rail¬ 
ways”),  also  a  registered  holding  com¬ 
pany,  having  filed  an  application  and 
amendments  thereto  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
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1935  ("act")  with  respect  to  the  follow¬ 
ing  transactions: 

American  Light  has  entered  into  credit 
agreements  with  ceitain  banks  and  in¬ 
surance  companies  under  which,  prior  to 
November  17,  1948,  American  Light  pro¬ 
poses  to  issue  and  sell  $15,000,000  aggre¬ 
gate  principal  amount  of  serial  Collateral 
Trust  Notes  to  certain  banks  and  Insur¬ 
ance  companies  and  in  the  amounts 
shown  below: 

Principal  amount 
of  notes  to  be 


Name  of  purchaser  purchased 
Central  Hanover  Bank  &  Trust 

Co . . $1,600,000.00 

Mellon  National  Bank  &  Trust 

Co .  1,500,000.00 

The  National  City  Bank  of 

New  York  _ _  1,500,000.00 

New  England  Mutual  Life  In¬ 
surance  Co _  2, 500,  000.  00 

Massachusetts  Mutual  Life  In¬ 
surance  Co _  8, 000, 000.  00 

John  Hancock  Mutual  Life 

Insurance  Co _  5,  000, 000.  00 


15, 000, 000.  00 

The  application  states  that  the  pro¬ 
ceeds  from  the  sale  of  said  notes  are  to  be 
used  in  accordance  with  the  provisions  of 
the  section  11  (e)  plan  filed  by  American 
Light  and  its  parent,  Railways,  approved 
by  order  of  the  Commission  dated  De¬ 
cember  30,  1947,  in  connection  with  the 
offer  to  purchase  at  $33  per  share,  during 
a  30-day  period  following  a  date  fixed  by 
American  Light,  all  shares  of  its  out¬ 
standing  preferred  stock  tendered  pur¬ 
suant  to  an  offer  to  be  made  by  American 
Light  for  that  purpose. 

Notice  of  said  filing  having  bfcen  duly 
given  in  the  form  prescribed  by  Rule 
U-23  promulgated  under  the  act  and  the 
Commission  not  having  received  a  re¬ 
quest  for  a  hearing  with  respect  to  said 
application  within  the  period  specified  in 
said  notice  or  otherwise,  and  not  having 
ordered  a  hearing  thereon;  and 

The  applicant  having  requested  that 
the  Commission  enter  an  order  herein 
approving  the  proposed  transactions, 
that  said  order  become  effective  forth¬ 
with,  and  contain  appropriate  recitations 
to  the  effect  that  the  proposed  issuance 
of  Collateral  Trust  Notes  is  necessary  or 
appropriate  to  effectuate  the  provisions 
of  section  11  (b)  of  the  act,  and 

The  Commission  finding  with  respect 
to  said  application  that  the  requirements 
of  the  applicable  provisions  of  the  act 
and  rules  thereunder  are  satisfied  and 
that  no  adverse  findings  are  necessary, 
and  deeming  it  appropriate  in  the  public 
interest  and  in  the  interests  of  investors 
and  consumers  that  said  application  be 
granted  and  that  the  order  granting  the 
same  contain  the  recitals  requested  and 
become  effective  forthwith: 

It  is  ordered.  Pursuant  to  Rule  U-23 
and  the  applicable  provisions  of  the  act, 
and  subject  to  the  terms  and  provisions 
prescribed  in  Rule  U-24,  that  said  appli¬ 
cation  be,  and  the  same  hereby  is,  grant¬ 
ed,  that  the  issuance  of  the  Collateral 
Trust  Notes  is  necessary  or  appropriate 
to  effectuate  the  provisions  of  section  11 
(b)  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  and  that  this  order  be¬ 
come  effective  forthwith. 

It  is  further  ordered.  That  the  juris¬ 
diction  reserved  in  the  Commission’s  or¬ 


der  of  December  30,  1947  with  respect  to 
the  accounting  treatment  of  the  pro¬ 
posed  transactions  be,  and  it  hereby  is, 
continued. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[P.  R.  Doc.  48-8742;  Piled,  Nov.  6.  1948; 
8:59  a.  m  ] 


(Pile  No.  88  105) 

Long  Island  Lighting  Co. 

NOTICE  OF  AND  ORDER  FOR  HEARING 

At  a  regular  session  of  the  Securities 
and  Exchange  Commission,  held  at  its 
office  in  the  city  of  Washington,  D.  C.,  on 
the  1st  day  of  November  1948. 

In  the  matter  of  J.  Donald  Halsted, 
F.  M.  Nichols  and  B.  F.  Grizzle,  as  a  pro¬ 
tective  committee  for  the  holders  of  the 
common  stock  of  Long  Island  Lighting 
Company.  File  No.  68-105.  , 

Notice  is  hereby  given  that  J.  Donald 
Halsted,  E.  M.  Nichols  and  B.  F.  Grizzle, 
as  a  protective  committee  for  the  hold¬ 
ers  of  the  common  stock  of  Long  Island 
Lighting  Company,  have  filed  a  post¬ 
effective  amendment  to  a  declaration 
pursuant  to  Rule  U-62  promulgated  un¬ 
der  the  Public  Utility  Holding  Company 
Act  of  1935  ("act”). 

All  interested  persons  are  referred  to 
said  post-effective  amendment  to  the 
declaration  which  is  on  file  in  the  offices 
of  this  Commission  for  a  statement  of 
the  proposal  contained  therein  which  is 
summarized  as  follows: 

As  members  of  a  protective  committee 
for  the  holders  of  the  common  stock  of 
Long  Island  Lighting  Company,  declar¬ 
ants  were  permitted  to  solicit  authori¬ 
zations  from  such  holders  in  connection 
with  certain  proceedings  relating  to  (a) 
an  amended  plan  of  consolidation  and 
recapitalization  jointly  filed,  pursuant  to 
section  11  (e)  of  the  act,  b^Long  Island 
Lighting  Company,  a  registered  holding 
company,  and  two  of  its  public-utility 
subsidiary  companies.  Queens  Borough 
Gas  and  Electric  Company  and  Nassau 
&  Suffolk  Lighting  Company  (designated 
as  File  No.  54-136',  and  (b)  a  proceed¬ 
ing  instituted  by  the  Commission  pur¬ 
suant  to  section  11  (b)  (2)  of  the  act 
directed  to  Long  Island  Lighting  Com¬ 
pany,  Queens  Borough  Gas  and  Electric 
Company,  Nassau  &  Suffolk  Lighting 
Company,  and  Long  Beach  Gas  Com¬ 
pany,  Inc.  (designated  as  File  No.  59-83), 
which  proceedings  were  consolidated  for 
hearing. 

The  post-effective  amendment  to  the 
declaration  states  that  declarants  will 
request  each  holder  of  the  common  stock 
to  remit  to  the  committee  as  a  voluntary 
contribution  5  cents  per  share  as  a  "de¬ 
fense  fund”  to  help  defray  the  past  and 
future  expenditures  of  the  committee. 
Such  expenditures  include  proposed  pay¬ 
ments  as  retainers  of  $7,500  to  Harold  G. 
Aron  and  $7,500  to  Warren  ti  McGroddy, 
the  committee’s  counsel,  and  the  cost  of 
soliefting  proxies  and  calling  and  holding 
a  special  stockholders’  meeting  for  the 
election  of  a  board  of  directors  if  the 


Committee  decides  to  attempt  to  have 
such  a  meeting  held. 

It  appearing  to  the  Commission  that  it 
is  appropriate  in  the  public  interest  and 
in  the  Interest  of  Investors  and  consum¬ 
ers  that  a  hearing  be  held  with  respect  to 
.said  post-effective  amendment  to  the 
declaration,  that  said  post-effective 
amendment  shall  not  become  effective 
except  pursuant  to  further  order  of  this 
Commission,  and  that  record  in  the  con¬ 
solidated  proceedings  relating  to  the 
amended  plan  of  consolidation  and  re¬ 
capitalization  filed  pursuant  to  section  11 
(e)  of  the  act  (File  No.  54-136)  and  the 
proceeding  instituted  by  the  Commission 
pursuant  to  section  11  (b)  <2)  of  the  act 
(File  No.  59-83)  has  a  bearing  on  the 
matters  and  questions  presented  for  con¬ 
sideration  by  the  said  post-effective 
amendment  to  the  declaration: 

It  is  hereby  ordered,  Pursuant  to  sec¬ 
tions  11  (b)  (2),  11  (e),  11  (g),  12  (e), 
and  18  of  the  act  and  the  rules  and  regu¬ 
lations  promulgated  thereunder,  that  a 
hearing  be  held  upon  said  matter  on  No¬ 
vember  12,  1948  at  10:00  a.  m.,  e.  s.  t., 
at  the  offices  of  the  Securities  and  Ex¬ 
change  Commission,  425  Second  Street 
NW..  Washington  25,  D.  C.  On  such  day 
the  hearing  room  clerk  will  advise  as  to 
the  room  where  such  hearing  will  be  held. 
Any  person  desiring  to  be  heard  or  other¬ 
wise  wishing  to  participate  therein  shall 
notify  the  Commission  to  that  effect  in 
the  manner  provided  in  Rule  XVII  of  the 
Commission’s  rules  of  practice  on  or  be¬ 
fore  November  10,  1948. 

It  is  further  ordered.  That  James  G. 
Ewell,  or  any  other  officer  or  officers  of 
the  Commission  designated  by  it  for  that 
purpose,  shall  preside  at  the  hearing  in 
such  matters.  The  officer  so  designated 
to  preside  at  the  hearing  is  hereby  au¬ 
thorized  to  exercise  all  powers  granted  to 
the  Commission  under  section  18  (c)  of 
the  act,  and  to  a  hearing  officer  under  the 
Commission’s  rules  of  practice. 

The  Division  of  Public  Utilities  of  the 
Commission  having  advised  the  Commis¬ 
sion  that  it  has  made  a  preliminary  ex¬ 
amination  of  the  said  post-effective 
amendment  to  the  declaration,  and  that 
on  the  basis  thereof  the  following  mat¬ 
ters  and  questions  are  presented  for  con¬ 
sideration  without  prejudice,  however,  to 
the  presentation  of  additional  matters 
and  questions  upon  further  examina¬ 
tion: 

(1)  Whether  the  proposed  solicitation 
material  contains  any  untrue  statement 
of  a  material  fact  or  omits  to  state  a  ma¬ 
terial  fact  required  to  be  stated  therein 
or  necessary  to  make  the  statements 
therein  not  misleading. 

(2)  Whether  the  proposed  solicitation 
of  the  common  stockholders  of  Long  Is¬ 
land  of  5  cents  per  share  of  common 
stock  is  in  the  public  interest  and  in  the 
interest  of  investors  and  for  proper  pur¬ 
poses  and  whether  the  proposed  solicita¬ 
tion  and  proposed  expenditures  are  in 
circumvention  of  any  of  the  provisions  of 
the  Act  or  any  rule,  regulation,  or  order 
promulgated  thereunder. 

(3)  Whether  the  proposed  solicitation 
is  consistent  with  the  applicable  stand¬ 
ards  of  the  act  and  rules  thereunder,  and 
whether,  if  such  solicitation  be  permit¬ 
ted,  the  interest  of  the  public  or  of  in¬ 
vestors  or  consumers  requires  the  impo- 
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sition  of  terms  and  conditions  with  re¬ 
spect  thereto. 

It  is  further  ordered,  That  at  said 
hearing  evidence  shall  be  adduced  with 
respect  to  the  foregoing  matters  and 
questions. 

It  is  further  ordered.  That  the  record 
in  the  consolidated  proceedings  in  Pile 
Nos.  54-136  and  59-83  may  be  received 
in  evidence  at  said  hearing. 

By  the  Commission. 

(seal]  Orval  L.  DuBois. 

Secretary. 

[F.  R.  Doc.  48-9741;  Filed,  Nov.  5.  1943: 
8:59  a.  m.| 

DEPARTMENT  OF  JUSTICE 

Office  of  Alien  Property 

Authority:  40  Stat.  411,  55  Stat.  839,  Pub. 
Laws  322.  671.  79th  Cong..  60  Stat.  50.  925;  50 
U.  S.  C.  and  Supp.  App.  1,  616,  E.  O.  9193, 
July  6.  1942,  3  CFR,  Cum.  Supp.,  E.  O.  9567, 
June  8,  1945,  3  CFR,  1945  Supp.,  E.  O.  9788, 
Oct.  14.  1946,  11  F.  R.  11981. 

[Vesting  Order  12126] 

Claus  Christian  Jessen 

In  re:  Trust  under  will  of  Claus  Chris¬ 
tian  Jessen,  deceased.  File  No.  D-28- 
10510-G-l. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  Ex¬ 
ecutive  Order  9193,  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Emma  Theodora  Jessen,  whose 
last  known  address  is  Germany,  is  a 
resident  of  Germany  and  a  national  of 
a  designated  enemy  country  (Germany) ; 

2.  That  all  right,  title,  interest  and 
claim  of  any  kind  or  character  whatso¬ 
ever  of  the  person  named  in  subpara¬ 
graph  1  hereof  in  and  to  the  trust  cre¬ 
ated  under  paragraph  three  of  the  will 
of  Claus  Christian  Jessen,  deceased,  and 
presently  being  administered  by  the  First 
National  Bank  of  Chicago,  Chicago,  Illi¬ 
nois,  as  trustee, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of.  or  owing  to,  or  which  is  evidence 
of  ownership  or  control  by,  the  aforesaid 
national  of  a  designated  enemy  country 
(Germany) ; 

and  it  is  hereby  determined: 

4.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law’,  including  appropriate 
consultation  and  certification,  having 
been  made  and  taken,  and,  it  being 
deemed  necessary  in  the  national 
interest. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 
administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  dnd 
for  the  benefit  of  the  United  States. 

The  terms  “national”  and  “designated 
enemy  country"  as  used  herein  shall  have 
No.  218 - 7 


the  meanings  prescribed  in  section  10 
of  Executive  Order  9193,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
October  4,  1948. 

For  the  Attorney  General. 

[seal]  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Property. 

IF.  R.  Doc.  48  9752;  Filed,  Nov.  5,  1948; 
9:00  a.  m  ] 


[Vesting  Order  12217 1 
Georg  Frenz 

In  re:  Bonds  owned  by  Georg  Frenz. 
F-28-5435-A-1. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended.  Exec¬ 
utive  Order  9193,  as  amended,  and  Exec¬ 
utive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Georg  Frenz.  whose  last  known 
address  is  Bochum  in  Westfalen,  Diekemp 
Str.  40,  Germany,  is  a  resident  of  Ger¬ 
many  and  a  national  of  a  designated 
enemy  country  (Germany); 

2.  That  the  property  described  as  fol¬ 
lows: 

a.  Five  <5)  Kingdom  of  Hungary,  6% 
State  Bonds  of  30  Crowns  face  value  each, 
bearing  the  numbers  037.818/22,  presently 
in  the  custody  of  Continental  Illinois  Na¬ 
tional  Bank  and  Trust  Company  of  Chi¬ 
cago,  231  South  La  Salle  Street,  Chicago, 
Illinois,  together  with  any  and  all  rights 
thereunder  and  thereto, 

b.  Eight  (8)  Kingdom  of  Hungary,  6% 
State  Bonds  of  3  Crowns  face  value  each, 
bearing  the  numbers  567.562  and  567.575/ 
81.  presently  in  the  custody  of  Continen¬ 
tal  Illinois  National  Bank  and  Trust 
Company,  of  Chicago,  231  South  La  Salle 
Street,  Chicago,  Illinois,  together  with 
any  and  all  rights  thereunder  and  there¬ 
to,  and 

c.  That  certain  debt  or  other  obligation 
owing  to  Georg  Frenz,  by  Continental 
Illinois  National  Bank  and  Trust  Com¬ 
pany  of  Chicago,  231  South  La  Salle 
Street,  Chicago,  Illinois,  arising  out  of  an 
Agency  Account,  entitled  Georg  Frenz. 
maintained  at  the  aforesaid  bank,  and 
any  and  all  rights  to  demand,  enforce  and 
collect  the  same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  deliv¬ 
erable  to,  held  on  behalf  of  or  on  account 
of,  or  owing  to,  or  which  is  evidence  of 
ownership  or  control  by,  the  aforesaid 
national  of  a  designated  enemy  country 
(Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate  con¬ 
sultation  and  certification,  having  been 
made  and  taken,  and,  it  being  deemed 
necessary  in  the  national  interest. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 


administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  and  for 
the  benefit  of  the  United  States. 

The  terms  “national”  and  “designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  9193,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
October  18.  1948. 

For  the  Attorney  General. 

[seal]  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Property. 

[F.  R.  Doc.  48-9753;  Filed.  Nov.  5.  1948; 
9:00  a.  m.J 


[Vesting  Order  12222] 
Margarethe  Kropatscheck 

In  re:  Bonds  and  bank  account  owned 
by  Margarethe  Kropatscheck.  F-28- 
28109-A-l,  F-28-28109-E-1. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended.  Exec¬ 
utive  Order  9193,  as  amended,  and  Exec¬ 
utive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Margarethe  Kropatscheck. 
whose  last  known  address  is  Ufeld,  Ger¬ 
many,  is  a  resident  of  Germany  and  a 
national  of  a  designated  enemy  country 
(Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows  : 

(a)  Two  (2)  United  States  of  Brazil 
33/4%  External  Bonds  of  1944,  Series  11, 
of  $500  and  $1000  face  value,  bearing 
the  numbers  D-182  and  M687,  respec¬ 
tively,  and  presently  in  the  custody  of 
Credit  Suisse  New  York  Agency,  30  Pine 
Street,  New  York,  New  York,  in  an  ac¬ 
count  entitled  Credit  Suisse,  St.  Gall, 
together  with  any  and  all  rights  there¬ 
under  and  thereto. 

<b>  Two  (2)  United  States  of  Brazil 
33/4%  External  Bonds  of  1944,  Series  12, 
of  $250  and  $1000  face  value,  bearing 
the  numbers  A21  and  M797,  respectively, 
and  presently  in  the  custody  of  Credit 
Suisse  New  York  Agency,  30  Pine  Street. 
New  York,  New  York,  in  an  account  en¬ 
titled  Credit  Suisse.  St.  Gall,  together 
with  any  and  all  rights  thereunder  and 
thereto. 

(c)  Two  (2)  Department  of  Cauca 
Valley  20  year  7 Va %  Sinking  Fund  Gold 
Bonds  of  $500  and  $1000  face  value, 
bearing  the  numbers  D92  and  M531,  re¬ 
spectively,  and  presently  in  the  custody 
of  Credit  Suisse  New  York  Agency,  30 
Pine  Street,  New  York,  New  York,  in  an 
account  entitled  Credit  Suisse,  St.  Gall, 
together  with  any  and  all  rights  there¬ 
under  and  thereto,  and 

(d)  That  certain  debt  or  other  ob¬ 
ligation  of  Credit  Suisse  New  York 
Agency,  30  Pine  Street,  New  York,  New’ 
York,  in  the  amount  of  $1,205  66  as  of 
February  1.  1947,  presently  on  deposit  in 
an  account  entitled  “Credit  Suisse,  St. 
Gall.  Identified:  Swiss-German,"  and 
any  and  all  accruals  thereto  and  any  and 
all  rights  to  demand,  enforce  and  collect 
the  same, 

Is  property  within  the  United  States 
owned  or  controlled  by.  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac- 
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count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  Mar- 
garethe  Kropatscheck,  the  aforesaid 
national  of  a  designated  enemy  country 
(Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States 
requires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate  con¬ 
sultation  and  certification,  having  been 
made  and  taken,  and,  it  being  deemed 
necessary  in  the  national  interest, 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 
administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  and 
for  the  benefit  of  the  United  States. 

The  terms  “national”  and  "designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  9193,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
October  18.  1948. 

For  the  Attorney  General. 

[seal!  David  L.  Bazelon, 

Assistant  Attorney  General. 

Director,  Office  of  Alien  Property. 

|F.  R.  Doc.  48-9754;  Filed,  Nov.  6,  1948; 

9:00  a.  m.j 


[Vesting  Order  12227] 

Erwin  Wulz 

In  re:  Securities  owned  by  and  debt  • 
owing  to  Erwin  Wulz.  F-28-24892-D-1; 
E-l. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  Exec¬ 
utive  Order  9193,  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Erwin  Wulz,  whose  last  known 
address  is  Johannes  Strasse  60,  Stutt¬ 
gart,  Germany,  is  a  resident  of  Germany 
and  a  national  of  a  designated  enemy 
country  (Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows: 

a.  Those  certain  debts  or  other  obli¬ 
gations,  matured  or  unmatured,  evi¬ 
denced  by  one  (1)  Ambassador  East, 
Inc.,  15- Year  First  Mortgage  Income 
Bond  of  $500.00  face  value,  bearing  the 
number  D155.  and  registered  in  the  name 
of  Erwin  Wulz,  and  any  and  all  rights 
to  demand,  enforce  and  collect  the  afore¬ 
said  debts  or  other  obligations,  together 
with  any  and  all  rights  in,  to  and  under 
said  bond, 

b.  All  rights  and  interests  in  and  under 
one  (1)  stock  trust  certificate  for  one  (1) 
share  of  no  par  value  common  capital 
stock  of  Ambassador  East,  Inc.,  1301 
North  State  Street,  Chicago  10,  Illinois, 
a  corporation  organized  under  the  laws 
of  the  State  of  Delaware,  bearing  the 
number  568  and  registered  in  the  name 
of  Erwin  Wulz. 

c.  Five-tenths  (5/10ths)  of  one  share 
of  no  par  value  preferred  capital  stock  of 


Ambassador  East,  Inc.,  1301  North  State 
Street,  Chicago  10,  Illinois,  a  corporation 
organized  under  the  laws  of  the  State  of 
Delaware,  evidenced  by  a  certificate 
numbered  229  and  registered  in  the  name 
of  Erwin  Wulz.  together  with  all  declared 
and  unpaid  dividends  thereon,  and 

d.  That  certain  debt  or  other  obliga¬ 
tion  owing  to  Erwin  Wulz,  by  The  First 
National  Bank  of  Chicago,  38  South 
Dearborn  Street,  Chicago  90,  Illinois, 
arising  out  of  a  Blocked  Funds  Account, 
account  number  Tr.  21990,  entitled  Er¬ 
win  Wulz,  maintained  at  the  aforesaid 
bank,  and  any  and  all  rights  to  demand, 
enforce  and  collect  the  same, 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country  (Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States 
requires  that  such  person  be  treated  as 
a  national  of  a  designated  enemy  coun¬ 
try  (Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate  con¬ 
sultation  and  certification,  having  been 
made  and  taken,  and,  it  being  deemed 
necessary  in  the  national  interest, 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 
administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  and  for 
the  benefit  of  the  United  States. 

The  terms  “national'’  and  "designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  9193,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
October  18,  1948. 

For  the  Attorney  General. 

[seal!  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Property. 

[F.  R.  Doc.  48-9756;  Filed,  Nov.  5.  1948; 

9:00  a.  m.) 


[Vesting  Order  12247] 

Lena  Ziegler  Bach 

In  re:  Certificate  of  deposit  owned  by 
Lena  Ziegler  Bach,  also  known  as  Mrs. 
John  Bach,  also  known  as  Lena  Ziegler. 
F-28-28245 — A-l. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  Ex¬ 
ecutive  Order  9193,  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Lena  Ziegler  Bach,  also  known 
as  Mrs.  John  Bach,  also  known  as  Lena 
Ziegler,  whose  last-known  address  is 
Wustenbrunnen  6tr.  #3,  Rehau  13a 
Bayern,  United  States  Zone,  Germany,  is 
a  resident  of  Germany  and  a  national  of 
a  designated  enemy  country  (Ger¬ 
many)  ; 


2.  That  the  property  described  as  fol¬ 
lows:  One  (1)  certificate  of  deposit  of 
the  Chicago  City  Bank  and  Trust  Com¬ 
pany,  said  certificate  numbered  13,  of 
$500  face  value,  registered  in  the  name 
of  Lena  Ziegler  and  presently  in  the 
custody  of  Chicago  City  Bank  and  Trust 
Company,  815  West  63rd  Street,  Chicago 
21,  Uinois,  and  any  and  all  rights  there¬ 
under  and  thereto,  together  with  any 
and  all  rights  of  exchange  thereof  for  a 
certificate  of  beneficial  Interest  for  five 
(5)  shares  in  the  aforesaid  Chicago  City 
Bank  and  Trust  Company’s  Trust  No. 
2226,  and  any  and  all  rights  thereunder 
and  thereto,  including  particularly  any 
and  all  rights  of  liquidation  of  the  afore¬ 
said  certificate  of  beneficial  interest. 

is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 
liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country  (Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States 
requires  that  such  person  be  treated  as 
a  national  of  a  designated  enemy  country 
(Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate 
consultation  and  certification,  having 
been  made  and  taken,  and  it  being 
deemed  necessary  in  the  national 
interest, 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 
administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  and 
for  the  benefit  of  the  United  States. 

The  terms  “national”  and  "designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10 
of  Executive  Order  9193,  as  amended. 

Executed  at  Washington,  D.  C.,  on 
October  27,  1948. 

For  the  Attorney  General. 

[seal]  Harold  I.  Baynton, 
Deputy  Director, 
Office  of  Alien  Property. 

|F.  R.  Doc.  48-9757;  Filed,  Nov.  5.  1948; 

9:01  a.  m.] 


[Vesting  Order  12233] 

Rohm  &  Haas  G.  m.  b.  H. 

In  re:  Patents  owned  by  Rohm  &  Haas 
G.  m.  b.  H. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended.  Ex¬ 
ecutive  Order  9193,  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Rohm  &  Haas  G.  m.  b.  H.  is  a 
corporation,  partnership,  association  or 
other  business  organization  organized 
under  the  laws  of  Germany,  with  its 
principal  place  of  business  in  Darmstadt, 
Germany,  and  is  a  national  of  a  foreign 
country  (Germany) ; 
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2.  That  the  property  described  as  fol¬ 
lows:  All  right,  title  and  interest  (includ¬ 
ing  all  accrued  royalties  and  all  damages 
and  profits  recoverable  at  law  or  in 
equity  from  any  person,  firm,  corpora¬ 
tion  or  government  for  past  infringe¬ 
ment  thereof)  in  and  to  the  United 
States  Letters  Patent  identified  in  Ex¬ 
hibit  A  attached  hereto  and  by  reference 
made  a  part  hereof, 

is  property  of  the  aforesaid  national  of 
a  foreign  country  (Germany). 


All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate 
consultation  and  certification,  having 
been  made  and  taken,  and,  it  being 
deemed  necessary  in  the  national  inter¬ 
est. 

There  is  hereby  vested  in  the  Attor¬ 
ney  General  of  the  United  States  the 
property  described  above,  to  be  held, 
used,  administered,  liquidated,  sold  or 
otherwise  dealt  with  in  the  interest  of 
and  for  the  benefit  of  the  United  States. 

Exhibit  A 


The  term  "national”  as  used  herein 
shall  have  the  meaning  prescribed  in 
section  10  of  Executive  Order  9193,  as 
amended. 

Executed  at  Washington,  D.  C.,  on 
October  26,  1948. 

For  the  Attorney  General. 

[seal]  Harold  I.  Baynton, 
Deputy  Director, 
Office  of  Alien  Property. 


Patent 

No. 

Date 

Inventor 

Title 

Patent 

No. 

I>ate 

Inventor 

Title 
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Proeesses  of  producing  acrylic 
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| 
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methacrvlic  acid. 
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Process  of  producing  acrylic 
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4-18-39 

Otto  Kohm,  Waller  Bauer... 

Process  for  the  manufacture  of 
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polymerization  products. 
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Process  of  producing  acrylic 
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Latth. 

acrylic  acid. 

dor  IT. 

of  methyl  methacrylate. 
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preparing. 
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Organogel. 
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Otto  Rohm  . 

Method  of  polymerizing  com- 
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6-1.8-40 

pounds. 

2.  209,  246 

7-23-40 

Walter  Bauer,  Ernst 
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3  16  37 

W  alter  Bauer.  Adolf  Oerlach. 

Process  of  producing  transfor- 

TrommsdortT. 

merization. 

mation  products  of  acrylic 

2,  210.  320 

8-06-40 

Carl  T.  Kautter,  A  Unit 

Manufacture  of  mcthacrylo- 

aeid  or  its  derivative-. 
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nitrile. 
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10-29-40 

Walter  et  a!.,  Franz  Ksser _ 

Inter|»olymer  of  aervlie  nitrile 

product. 

methyl  met  harry  late  and 
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7-06-37 

Hermann  Hanson . ' 

Process  for  polymerizing  acrylic 

inethacrylie  amide. 

|  acid  esters  and  mixtures  of  | 
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7-29-41 

Carl  T.  Kautter . . 

Process  for  polymerizing  acrvlic 

acrylic  esters  with  vinyl  esters.  1 

and  inethacrylie  acid  esters. 

2.  OC,  460 

7-20-37 

Walter  Bauer,  Hellmuth 

Processes  of  producing  acrylic  1 

2,250,958  , 

7-29-41 

CarlT.  Kautter,  Kurt  Feuer- 

Process  of  embedding  color  in 

l.auth. 

acid  and  its  esters. 

stein. 

(tolymeric  materials. 

2,091,615 

8  31-37 

Otto  Rohm,  Walter  Bauer... 

Process  for  the  manufacture  of  j 

2,  263,  38.7 

11-18-41 

Otto  Orimm  . 

Process  for  dvcing  leather. 

polymerization  products. 

2, 273.  700 

2-17-42 

Kurt  Keuerstein _ ?, _ 

Decorated  foil  and  film. 
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10-12-37 

Walter  Bauer,  Adolf  Oerlaeh 

Laminated  glass  and  process  for 

2. 28.7.  579 

CHUM'.' 

Erich  ( Ironer . 

Emulsions. 

j  preparing. 

2.315.  07.7 

4-06-43 

Ernst  TrommsdortT . 

Sizing  of  paper. 

2,  l(M,  168 

1-04-38 

Otto  Rohm,  W  alter  Bauer  . . 

Artificial  substance. 

2. 323.  781 

7-06-43 

Franz  Kohler . 

Preparation  of  ally!  alcohol  and 

2,108,  1-1 

2  15-38 

August  Sehiinimer,  Ernst 

Process  for  preparing  anatomical  1 

its  homologucs. 

TroramsdorfT. 

casts  of  human  and  animal  , 

2. 324,  93.7 

1  7-20-43 

Carl  T.  Kautter,  Ernst 

Process  for  [tolvmerizing  deriva 

niLMUS. 

TrommsdortT. 

tives  of  methacrvlic  acid. 
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8  16-38 

Hermann  Plauson . 

Process  for  the  polymerization  of  | 

2, 326. 078 

8-03-43 

Ernst  TrommsdortT,  Ger- 

Process  of  polymerizing  iriettia 

vinyl  esters  and  their  deriva- 

hard  A  lad. 

crylic  acid. 

tives or  liomologues or  mixtures 

2. 328. 900 

9-07-43 

Otto  Orimm,  Hans  Kach. 

Process  for  dyeing  fabrics. 

of  these  substances. 

2,  328, 901 

9-417-43 

Otto  Orimm,  Hans  Kach... 

Nitrogenous  condensation  prod 

2,129,  478 

906-38 

i  Otto  Rohm . 

Polymerization  process. 

• 

net. 

2,132,671 

10  11-38 

Walter  Bauer . 

1  Condensation  products. 

2,363,286 

11-21-44 

Walter  Bauer.  CarlT.  Kaut- 

Vinyl  esters  of  unsaturated  acids. 

2, 137, 377 

11-22-38 

W  alter  Bauer,  Paul  Weisert .. 

Laminated  glass. 

ter. 

[F.  R.  Doc.  48-9756;  Filed,  Nov.  5,  1948;  9:01  a.  m] 


| Vesting  Order  12255] 

Hans  Herzog 

In  re:  Bond  owned  by  Hans  Herzog. 
F-28  -29194-D-l. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended,  Ex¬ 
ecutive  Order  9193,  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  it  is  hereby  found: 

1.  That  Hans  Herzog,  whose  last 
known  address  is  187  Fischbachstrasse, 
Feucht  near  Nuernberg,  Germany,  is  a 
resident  of  Germany  and  a  national  of 
a  designated  enemy  country  (Germany) ; 

2.  That  the  property  described  as  fol¬ 
lows:  That  certain  debt  or  other  obliga¬ 
tion,  matured  or  unmatured,  evidenced 
by  one  (1)  Cities  Service  Company  Re¬ 
funding  5%  Gold  Debenture  of  $1,000.00 
face  value,  bearing  number  M14209,  in 
bearer  form  and  all  rights  to  demand, 
enforce  and  collect  the  aforesaid  debt  or 
other  obligation,  together  with  any  and 
all  rights  in,  to  and  under  said  de¬ 
benture. 

Is  property  within  the  United  States 
owned  or  controlled  by,  payable  or  de¬ 


liverable  to,  held  on  behalf  of  or  on  ac¬ 
count  of,  or  owing  to,  or  which  is  evi¬ 
dence  of  ownership  or  control  by,  the 
aforesaid  national  of  a  designated  enemy 
country  (Germany) ; 

and  it  is  hereby  determined: 

3.  That  to  the  extent  that  the  person 
named  in  subparagraph  1  hereof  is  not 
within  a  designated  enemy  country,  the 
national  interest  of  the  United  States  re¬ 
quires  that  such  person  be  treated  as  a 
national  of  a  designated  enemy  country 
(Germany). 

All  determinations  and  all  action  re¬ 
quired  by  law,  including  appropriate  con¬ 
sultation  and  certification,  having  been 
made  and  taken,  and  it  being  deemed 
necessary  in  the  national  interest. 

There  is  hereby  vested  in  the  Attorney 
General  of  the  United  States  the  prop¬ 
erty  described  above,  to  be  held,  used, 
administered,  liquidated,  sold  or  other¬ 
wise  dealt  with  in  the  interest  of  and 
for  the  benefit  of  the  United  States. 

The  terms  "national”  and  "designated 
enemy  country”  as  used  herein  shall  have 
the  meanings  prescribed  in  section  10  of 
Executive  Order  9193,  as  amended. 


Executed  at  Washington,  D.  C.,  on 
October  27,  1948. 

For  the  Attorney  General. 

I  seal]  Harold  I.  Baynton, 
Deputy  Director, 
Office  of  Alien  Property. 


]F.  R.  Doc.  48  9758;  Filed,  Nov.  5.  1948; 
9:01  a.  m.] 


| Vesting  Order  98.  Amdt.] 

Rohm  it  Haas  G.  m.  b.  H.  &  Rohm  &  Haas 
Co. 

In  re:  Interests  of  Rohm  &  Haas  G.  m. 
b.  H.  in  an  agreement  with  Rohm  it  Haas 
Company  dated  November  24,  1934  and 
January  30,  1935. 

Under  the  authority  of  the  Trading 
With  the  Enemy  Act,  as  amended.  Ex¬ 
ecutive  Order  9193.  as  amended,  and  Ex¬ 
ecutive  Order  9788,  and  pursuant  to  law, 
after  investigation,  Vesting  Order  98, 
dated  August  17,  1942,  as  affirmed  by 
§  500.41,  as  amended,  of  the  rules.  Office 
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of  Alien  Property,  Department  of  Justice, 
is  hereby  amended  to  read  as  follows: 

1.  It  is  hereby  found  that  Rohm  & 
Haas  G.  m.  b.  H.  is  a  corporation,  part¬ 
nership,  association  or  other  business  or¬ 
ganization  organized  under  the  laws  of 
Germany,  with  its  principal  place  of  bus¬ 
iness  in  Darmstadt,  Germany,  and  is  a 
national  of  a  foreign  country  (Ger¬ 
many)  ; 

2.  It  is  hereby  found  that  the  property 
described  as  follows:  All  interests  and 
rights  (including  all  royalties  and  other 
monies  payable  or  heltj  with  respect  to 
such  interests  and  rights  and  all  dam¬ 
ages  for  breach  of  the  agreement  here¬ 
inafter  described,  together  with  the  right 
to  sue  therefor)  created  in  Rohm  &  Haas 
A.  G.  by  virtue  of  an  agreement  dated 
November  24,  1934  and  January  30,  1935 
(including  all  modifications  thereof  and 
supplements  thereto,  including,  but 
without  limitation,  a  letter  agreement 
dated  July  5,  1939)  by  and  between 
Rohm  L  Haas  A.  G.  and  Rohm  &  Haas 
Company,  which  agreement  relates, 
among  other  things,  to  United  States 
Letters  Patent  No.  2,285,579, 

is  property  payable  or  held  with  respect 
to  patents  or  rights  related  thereto  in 
which  interests  are  held  by,  and  such 
property  itself  constitutes  Interests  held 
therein  by,  the  aforesaid  national  of  a 
foreign  country  (Germany). 

All  determinations  and  all  actions  re¬ 
quired  by  law,  including  appropriate 
consultation  and  certification,  having 
been  made  and  taken,  and,  it  having 
been  and  being  deemed  necessary  in  the 
national  interest, 

There  is  hereby  vested  the  property 
described  above,  to  be  held,  used,  admin¬ 
istered,  liquidated,  sold  or  otherwise 
dealt  with  in  the  interest  of  and  for  the 
benefit  of  the  United  States. 

The  term  “national”  as  used  herein 
and  in  said  Vesting  Order  98  shall  have 
and  had  the  meaning  prescribed  in  sec¬ 
tion  10  of  Executive  Order  9095,  as 
amended  by  Executive  Order  8193. 

Executed  at  Washington,  D.  C.,  on  Oc¬ 
tober  26,  1948. 

For  the  Attorney  General. 

[seal]  Harold  I.  Baynton, 
Deputy  Director, 
Office  of  Alien  Property. 

JF.  R.  Doc.  48-9761;  Filed,  Nov.  5,  1948; 

9:01  a.  m  ] 


[Vesting  Order  2009,  Arndt. J 

Tony  Neshoff 

In  re:  Estate  of  Tony  Neshoff,  de¬ 
ceased.  File  No.  D-l  1-61;  E.  T.  sec.  6079. 

Vesting  Order  2009  dated  August  19, 
1943,  as  amended,  is  hereby  further 
amended  as  follows  and  not  otherwise: 
By  deleting  the  name  “Teophil  Ivanoff 
T.  Neshoff”  wherever  it  appears  in  said 
Vesting  Order  2009,  as  amended,  and 
substituting  therefor  the  name  “Nesho 
Todoroff  Neshoff.” 

All  other  provisions  of  said  Vesting 
Order  Number  2009,  as  amended,  and 
all  action  taken  by  or  on  behalf  of  the 
Alien  Property  Custodian  or  the  Attor¬ 
ney  General  of  the  United  States  in  re¬ 
liance  thereon,  pursuant  thereto  and 
under  authority  thereof  are  hereby  rati¬ 
fied  and  confirmed. 

Executed  at  Washington,  D.  C.,  on 
October  15,  1948. 

For  the  Attorney  General. 

[seal]  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Property. 

|  F.  R.  Doc.  48-9762;  Filed,  Nov.  8,  1948; 

9:01  a.  m.J 


Carl  Luenenschloss 

NOTICE  OF  INTENTION  TO  RETURN  VESTED 
PROPERTY 

Pursuant  to  section  32  (f)  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  is  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  the  publication  hereof,  the  following 
property,  subject  to  any  increase  or  de¬ 
crease  resulting  from  the  administration 
thereof  prior  to  return  and  after  ade¬ 
quate  provision  for  taxes  and  conserva¬ 
tory  expenses: 

Claimant,  Claim  No.,  and  Property  and 
Location 

Carl  Luenenschlo6s.  Elizabeth,  N.  J..  5862; 
The  following  securities  in  the  name  of  Carl 
Luenenschloss  held  in  Safekeeping  Account 
No.  66-200046,  Office*  of  Allen  Property,  120 
Broadway,  New  York,  New  York. 

1.  KonversionskaEse  fur  Deutsche  Aus- 
landsschulden  3 %  Bonds,  Series  C,  Noe.  01557 
to  01566  Inclusive  and  No6.  00222,  00411, 
00495,  00857,  00858,  01001,  01002,  01003,  01159, 
01160,  01161,  01453,  01520,  01809,  02336  to¬ 
gether  with  attached  coupons. 


2.  I.  G.  Farben Industrie  A.  G.  6*7,  Bonds  of 
1928.  Noe.  056336.  060074,  065649,  098341, 
098342,  056604.  000258,  000259.  028101,  028102, 
028103,  028104,  028105,  028106,  together  with 
attached  coupons. 

3.  12  shares  capital  stock  of  Standard  Oil 
Company  (N.  J.)  Certificate  No.  0698550  and 
C772993  registered  in  the  name  of  Carl  Luen¬ 
enschloss. 

4.  Certificates  for  twenty  preferred  shares, 
7%  Series  IV  of  Deutsche  Reichsbahn-Gesell- 
schaft.  Certificates  No.  0013475-6;  0013477-8; 
0013479-80;  0013481-2;  0013483-4;  0013485  6; 
0013487-8;  0013489-90;  0013491-2;  0013493  4. 

Executed  at  Washington,  D.  C.,  on 
November  2,  1948. 

For  the  Attorney  General. 

[seal]  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Property. 

[F.  R.  Doc.  48-9763;  Filed,  Nov.  6,  1948; 
9:01  a.  m.] 


Siecmund  Chambre  and  Max  Chambre 

notice  of  intention  to  return  vested 
PROPERTY 

Pursuant  to  section  32  (f)  of  the  Trad¬ 
ing  With  the  Enemy  Act,  as  amended, 
notice  is  hereby  given  of  intention  to  re¬ 
turn,  on  or  after  30  days  from  the  date 
of  the  publication  hereof,  the  following 
property,  subject  to  any  increase  or  de¬ 
crease  resulting  from  the  administra¬ 
tion  thereof  prior  to  return,  and  after 
adequate  provision  for  taxes  and  conser¬ 
vatory  expenses: 

Claimant,  Claim  No.,  and  Property  and 
Location 

Slegmund  Chambre,  Los  Angeles,  Cali¬ 
fornia,  33766.  Max  Chambre,  San  Francisco, 
California,  6289;  Two-thirds  (%)  of  the  all 
right,  title,  interest,  and  claim  of  any  kind 
or  character  whatsoever,  of  Lina  Chambre 
Meyer  and  Klara  Chambre,  and  each  of  them, 
in  and  to  the  Trust  Estate  of  Meier  Katten, 
deceased,  one-half  ( ya )  thereof  to  each 
claimant;  $3,036.78  In  the  Treasury  of  the 
United  States,  one-half  (y2)  thereof  to  each 
claimant. 

Executed  at  Washington,  D.  C.,  on 
November  2,  1948. 

For  the  Attorney  General. 

r seal]  David  L.  Bazelon, 

Assistant  Attorney  General, 
Director,  Office  of  Alien  Properly. 

[F.  R.  Doc.  48-9764;  Filed,  Nov.  6.  1948; 

9:01  a.  m.J 


